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Cure Your Own Trust Losses 


Methods of Fee Readjustments in Existing Trust Accounts, 
and Experience 


ROBERT E. MacDOUGALL 
Assistant Trust Officer, Provident Trust Company of Philadelphia 


Profits are, of course, the sine qua non of corporate life and usefulness. 
While in some states outmoded statutes or court allowance customs pre- 
clude fair compensation, a large and logical avenue for restitution lies 
within the power of the trust institutions in revising many old out-of-line 


accounts. 


Such action appears just on another score: to the extent that 


existing accounts do not pay their way, they are penalizing the new cus- 
tomers by necessitating over-large fee advances to compensate, or threat- 


ening impairment of high standards. 


The author, whose thorough study 


of the subject was the basis of his excellent thesis at the Graduate School 
of Banking, herein gives the result of very successfully applied experience. 


—Editor’s Note 


HAT trust official 
charged with results 
in his department has not 
been studying ways and 
means of showing a profit 
—or at least of reducing 
losses? The problem can 
usually be met by— 
(1) a reduction in costs; 
(2) a policy of accepting 
new business only on 
a profitable basis; 
(3) increasing com mis- | 
sions on existing trust i‘ 
accounts. 


If trust service is to be 
maintained and improved in the public 
interest, and if our trust departments 
are to endure, trust officials must neces- 
sarily take these three steps and will 
find, as have the pioneers in this field, 
that the adjustment of commissions on 
existing trust accounts is not only the 
most resultful approach, but the quickest. 


Who can gainsay that in recent years 
the most important subject in the trust 
field has been that of net earnings—or 
the lack of them? This, together with 
Searching questions from Trust and 
Executive Committees has caused many, 
but not enough, trust offcials to scan 
their departments, to learn their true 
status from the standpoint of net earn- 
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ings. Generally the ap- 
proach has been first to cut 
down costs (without lower- 
ing the standard of ser- 
vice) ; second, to determine 
as accurately as possible 
(a) the cost of the depart- 
ment as a whole, (b) the 
cost of each subdivision, 
(c) the cost of handling the 
average account in various 
classifications; third, with 
such a cost analysis as a 
basis, to adopt fee schedules 
that will return a reason- 
able profit and make possi- 
ble the establishment of necessary re- 
serves. 

That an additional and quite important 
step has been largely overlooked is borne 
out by the replies to a questionnaire 
sent by the writer to 112 trust institu- 
tions throughout the country, and by the 
fact that out of 117 trust men at the 
Graduate School of Banking at Rutgers 
University (1938 Session) only 6 report- 
ed that their institutions had instituted 
a systematic plan of reviewing all exist- 
ing trust accounts with the object of in- 
creasing fees. 


HE reasons why we need increased 
fees have been so thoroughly pub- 
licized that we need but cite a few: 
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(a) In a large proportion of our ac- 


counts we are acting for fees quoted 
years ago when costs were substantially 
lower. 

(b) Lower income yields have dras- 
tically cut commissions in those juris- 
dictions where annual fees are charged 
on income only. 

(c) Our expenses have enormously in- 
creased due to various forms of taxes, 
outside audits by banking and govern- 
mental agencies, changing investment 
conditions, etc. 

(d) For some years we can look for 
substantially smaller estates on which 
our principal commissions are based. 

(e) The increase in co-fiduciary ap- 
pointments, too often resulting in lower 
fees to the corporate fiduciary. 

(f) The necessity of maintaining re- 
serves (1) for possible surcharges, and 
(2) for periods when fees from execu- 
torships may be comparatively low. 

Therefore, real necessity exists for the 
adjustment of compensation on accounts 
established years ago. Trust men should 
be concerned not only about their own 
futures, which are jeopardized by mount- 
ing trust costs and the lack of corres- 
ponding increases in trust fees, but 
about the moral responsibility they have 
to their stockholders to obtain a reason- 
able profit. Of equal importance is their 
obligation to give constantly improved 
trust service to an even wider public. 


Possible Objections to Increasing Fees 


HILE this may not seem to be an 

opportune time for increasing fees 
because of decreased estates and incomes, 
practically all of the trust institutions 
attempting it have had most satisfactory 
results. Fortunately for us, the public 
has been almost universally willing to 
approve higher commissions for trust 
services—when approached in the right 
way. Most people of means are careful 
in their expenditures and pay no more 
than they feel they must to secure the 
service they want. No matter how skill- 
ed and persuasive our trust representa- 
tives may be, it is impossible to maintain 
a price level above the sales-worth of our 
goods. 
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Experience has shown, however, that 
nearly everyone will be found willing to 
pay higher fees if we but convince them 
that our services are worth what we ask. 

Trust men generally may very properly 
take pride in their observance of fee un- 
derstandings with customers, whether 
written or implied. To break faith with 
a trust customer is to commit heresy in 
the trust field. The sacredness of a con- 
tract is taken for granted, hence, in sug- 
gesting any adjustment of compensation 
heretofore fixed, we should very care- 
fully consider the problem from the eth- 
ical as well as the legal and practical 
viewpoints. 

There are, of course, many instances 
where it would be obviously impractic- 
able to raise the question of increased 
fees, due to investment conditions or 
otherwise. It has been suggested that 
it would be unwise to raise the question 
in “accounts where the donee has a large 
estate other than the Trust in question 
and the bank is negotiating for the ap- 
pointment as Executor.” There may be 
good reason for postponing the question 
in such an account temporarily, but not 
permanently. Trust Departments al- 
ready have too much trust business on 
the books at rates which are absurd and 
which were named because of the hope 
of collateral business which never devel- 
oped. 


Important Distinctions as to 
Relationship 


HE adjustments advocated are ap- 

plicable only to Agency and Trustee 
Accounts and the attempt should be made 
only where it is possible for the trustee 
to obtain the unanimous consent of all 
beneficiaries affected. 


Agencies—Where an arrangement is 
so informal as an agency relation, can it 
be tenably said that a trust institution 
is breaking its contract if it requires an 
increase in compensation when unfore- 
seen costs have arisen since the fees were 
originally fixed? The customer is not 
forced to pay—his alternative is to close 
the account. Experience in handling 
many of such situations has shown that 
practically no one has suggested that 
there is any impropriety in requiring 





higher fees. The important point is to 
be able to show the customer in con- 
vincing fashion what has occurred to 
trust department costs in relation to his 
account. 


On one thing you can depend, and that 
is the fundamental fairness of the public 
with respect to paying for what it gets. 
As a matter of fact, a request for higher 
fees is often confidence-creating. It 
means that the trust institution by such 
a policy has chosen not to lower its stan- 
dards of service in the face of higher 
costs. 


Trusteeships—Where a definite under- 
standing as to fees has been reached, the 
trust institution is bound to serve even 
though the trust account can be admin- 
istered only at a loss. It would be a suici- 
dal policy to attempt to “wiggle out” of a 
bad bargain. Not only would such a 
policy be ethically wrong, but from a 
legal standpoint the trust institution 
would find itself defeated, not to speak 
of the harm to its reputation that would 
result from justly irate and disillusioned 
beneficiaries. 


Yet, the problem can often be success- 
fully met without violation of any ethical 
or legal obligation. When the subject is 
first broached to the settlors or benefi- 
ciaries, it is all-important to emphasize 
that the trust institution has every in- 
tention of fully living up to the fee con- 
tract previously made, but that since the 
understanding was reached, many un- 
foreseen expenses have arisen. Further, 
that they have reached a point where the 
account is being administered at a year- 
ly loss to the trust department and that 
a reasonable increase in fees is desired 
if all of the beneficiaries are willing to 
approve. And further—if there is the 
slightest objection, the request will be 
immediately withdrawn and the account 
administered to the very best ability of 
the institution. While one might think 
a majority of trust customers would say 
“no,” experience has shown the contrary 
to be true. 


Practically all trust departments have 
many accounts where the “prevailing 
trust rate” was charged initially, and 
where the settlor or beneficiaries might 
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assume that a departure would be a vio- 
lation of an implied contract. However, 
is there any reason why we should not 
raise the question of increased fees, leav- 
ing the decision—without pressure on 
our part—to the beneficiaries? 


The most satisfying proof is what a 
great number of trust customers think 
about it when approached on the ques- 
tion of higher fees. Some experiences 
are given later in this article. 

Potential Business (such as Wills and 
Unfunded Insurance Trusts)—Here a 
distinction must be made between busi- 
ness taken or solicited with a definite 
understanding as to fees, and business 
for which no fees have been quoted. 

It is advocated that potential business 
in the former class should be treated in 
the same way as active trust accounts. 
In the latter, the trust representative is, 
of course, free to arrange mutually satis- 
factory rates, and when cofiduciaries are 
named, should be particularly sure that 
this is done. In the larger institutions 
New Business men may well consider 
whether their time could not be devoted 
to better advantage if less emphasis were 
placed on acquiring new business, thus 
leaving their departments free to anal- 
yze inadequate fee contracts and to se- 
cure needed readjustments. 

A program to increase trust compen- 
sation will be met with varying degrees 
of enthusiasm by members of the staff. 
There are many who are sti!l living in 
the “3%-on-income days.” One of the 
most effective ways of converting such 
individuals is to go over the income and 
expenses of the Trust Department for 
the last few years and show how intim- 
ately their own livelihood is concerned 
with the results in the Trust Depart- 
ment. 


Actual Results from Experiences 


N a questionnaire to 60 important 

trust men throughout the country the 
writer learned that 48 see no reason why 
increased commissions should not be sug- 
gested in all types of trust accounts. 
Only 12 were of the opinion that it was 
either unethical or impractical. Those 
who have done something about it, have 
in practically every instance met with 
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success—some to a marked degree. Only 
three gave adverse reports. 

A large eastern institution has anal- 
yzed all of its agency accounts and 
brought its fees up to the minimum sche- 
dule in operation in that community. The 
changes were announced by letter, with 
very few protests on the part of custo- 
mers. 

A competing trust institution follow- 
ed the same plan with the loss of only 
one or two accounts. 

In another large institution some 900 
agency accounts were analyzed and let- 
ters written to the trust customers noti- 
fying them that thereafter the commis- 
sion on their accounts would be increased 
in accordance with the minimum sche- 
dule of fees then in existence. The re- 
sult was that the income commissions 
were -increased over $50,000 annually. 
Only 20 accounts, on which the annual 
commissions were $2,200, were lost, but 
three of these were being managed at 
less than cost. This company follows 
the practice of actually decreasing fees 
if the account is built up to a point where 
it is entitled to a lower rate in accord- 
ance with the existing Schedule of Fees. 


A large institution in the East advises 
that in its Charitable accounts alone the 
loss has been in excess of $30,000. an- 
nually. Thus far this company has been 
uniformly successful in having the char- 
ities pay the actual cost of work done. 
The company writes that it has no inten- 
tion of making a profit on such business. 
In adjusting the fees on its agency ac- 
counts the company has already increas- 
ed income commission some $34,000. and 
has converted a number of agency ac- 
counts into Deeds of Trust, thereby in- 
suring principal commissions of over 
$200,000. 


It Has Happened Here 


NOTHER large trust company re- 
ports that the fees on numerous 
custodian accounts have been reviewed 
and annual fees increased $17,000. with 
a loss of only two unimportant accounts. 
One of the large Connecticut institu- 
tions put new rates into effect on 70% 
of its existing accounts, and is negotiat- 
ing on another 10%. Only six accounts 
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were lost as a result of the change, five 
of these being small and unprofitable. 
There was a gratifying increase in an- 
nual fees of something under $20,000. 


A smaller bank in Illinois reported: 
“Out of 120 accounts on our books, 62 
accounts were of the no profit variety. 
48 of these accounts were closed out by 
mutual agreement. Of the other 14, 6 
closed out within a year, but only 2 of 
these were important and the increase 
in fees in the other 8 accounts was four 
times as much as the fees lost in the 6 
accounts closed. We substantiated our 
side of the case with analysis figures in 
much the same manner that service 
charges on checking accounts were dis- 
cussed with our more important com- 
mercial accounts.” 


A Southern trust company reports: 
“Number of accounts analyzed—1205. 
Number or percentage lost—in every 
case where we have presented this mat- 
ter based on our cost analysis, our ben- 
eficiaries have agreed to increased rates. 
In a great many other accounts where 
the cost, in order to place the account 
on a satisfactory fee basis, has been ex- 
pensive, we have succeeded in getting 
interested parties to close the account. 
One of the greatest benefits has been to 
keep from getting so many unprofitable 
accounts on our books. In a great many 
cases, the parties involved appreciate the 
suggestions made for handling an ac- 
count through some other channel. Total 
increase in annual fees—our estimate 
would be in excess of $3,500.” 


Collateral Advantages of a Review 


HOSE who have instituted such re- 

views find that many small agency 
accounts can and should be closed out 
and that the larger ones can and should 
be converted into Deeds of Trust with 
advantages both to the customer and to 
the trust institution. Often a review of 
the account will indicate operating 
economies that can be effected. For ex- 
ample, monthly statements can often be 
reduced to a quarterly or a semi-annual 
basis and even distributions made less 
frequently. 

(Continued on page 419) 
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Five Legal Practices Pronounced Improper in Life 
Insurance Situations 


N conjunction with the joint state- 

ments of policy governing relation- 
ship of members of the bar and life un- 
derwriters, issued last month (Trusts 
and Estates, p. 244) by committees of 
the National Association of Life Under- 
writers and the American Bar Associa- 
tion, a statement of the latter’s stand- 
ing committee on Professional Ethics 
and Grievances is reported herewith, as 
an integral part of their first joint code 
of ethics. Five situations concerning 
alleged practices of lawyers in connec- 
tion with life underwriter activities 
which, in the Committee’s opinion, are 
“ethically improper and should be con- 
demned,” are: 


1. A life underwriter recommends a 
certain transaction, for example, the pur- 
chase of business life insurance. The 
client presents the proposed transaction 
to his attorney for approval or disap- 
proval . The attorney then demands of 
the life underwriter, as a condition for 
his approval, a share in the life under- 
writer’s commission. 

2. An attorney promises a life under- 
writer to recommend him to the attor- 
ney’s clients, provided the life under- 
writer will pay to the attorney a share 
of his commissions resulting from any 
business obtained from the lawyer’s 
clients. 


It should be noted, in this connection, 
that in most of the states participation 
in commissions on life insurance con- 
tracts by any person other than a duly 
licensed life insurance agent, has been 
condemned by statute or by court decision 
and has been declared unethical for life 
underwriters by their professional or- 
ganizations. 


3. A life underwriter proposes a cer- 
tain life insurance plan to a prospective 
client; the client submits the proposed 
plan to his attorney for his legal opinion. 
The attorney approves the plan, but for 
reasons of personal advantage to himself 
advises the client to divert the business 
and to purchase the necessary life insur- 
ance not through the underwriter who 
submitted the plan but through another 


underwriter whom the attorney recom- 
mends although the interests of the client 
do not require such substitution. 

4. An attorney promises an under- 
writer that if he, the underwriter, will 
induce his clients to refer legal business 
to the attorney, the attorney will pay to 
the underwriter a share of the fees re- 
sulting from such business. 

5. To advertise himself and to pro- 
mote his sale of life insurance, a life 
underwriter desires to use a lawyer’s 
legal opinion in relation to a specific plan 
by using the lawyer’s name and opinion 
in a general circular or as a selling 
document. At the underwriter’s request, 
a lawyer furnishes such an opinion know- 
ing (a) that the attorney’s name will be 
thus advertised and utilized by the under- 
writer and (b) that the opinion may 
mislead the person to whom it is exhibit- 
ed to his detriment unless it is adapted 
to the facts of his particular case. This 
form of business solicitation by life un- 
derwriters has been condemned by their. 
profession and by this Association’s Com- 
mittee on Unauthorized Practice of the 
Law. 


Trust Conferences in Salt Lake City 
and Chicago 


Two regional trust conferences will 
be held by the American Bankers Asso- 
ciation this year, it is announced by 
Roland E. Clark, president of the Asso- 
ciation’s Trust Division, who is vice 
president of the National Bank of Com- 
merce, Portland, Maine. The first of 
these will be the 18th Regional Trust 
Conference of the Pacific Coast and 
Rocky Mountain States, which will be 
held in Salt Lake City, Utah, on August 
15, 16, and 17, 1940. Local arrange- 
ments are in charge of the Trust Divi- 
sion of the Utah Bankers Association. 


The second will be the Eleventh Mid- 
Continent Trust Conference which will 
be held in Chicago on November 7 and 
8, 1940, with the Corporate Fiduciaries 
Association of Chicago acting as hosts. 
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“Everything to My Wife” 


RUSSELL J. HOLDEN 


Assistant Trust Officer, The First National Bank and Trust Co. of Bridgeport, Conn. 


66 VERYTHING to my wife.” These 

four words in a will can cause 
and have caused more distress and un- 
necessary suffering than is generally 
realized. The situation is ironical be- 
cause when these words were written 
there were in the mind and heart of the 
testator emotions of unselfish generosity, 
gratitude and protective instinct. Yet 
when they are carried out their effects 
many times are disastrous. 

In almost every instance I heartily en- 
dorse the attitude of the man who feels 
his wife should receive the full benefit of 
his estate. Reasons in unlimited number 
can be found to justify it and to find one 
valid objection will, in my opinion, be 
next to impossible. The method of apply- 
ing the estate to the wife’s benefit is the 
point at issue. 

For a number of years I crossed the 
Hudson River each day on the Jersey 
Central Ferry. Heavy fog would some- 
times limit vision to not over ten feet 
from the boat. I used to marvel at the 
skill of the Captains of those boats. The 
tide was strong and it was often neces- 
sary to vary both speed and course of 
the boat. Yet suddenly out of the fog 
would appear the landing slip as accur- 
ately as though the vision had been clear. 
Could I have done it? Of course not. 

“Everything to my Wife!” The fog 
has settled down and the steering wheel 
is in her hands. She has heard of a 
compass but never used one. How much 
drift has the tide and in which direc- 
tion? How does one control the engines? 


Freedom vs. Protection 


ET us concede the premise that the 
wife may receive the estate either 
as a gift outright, or by a trust plan 
which assures her of the comforts which 
her husband has worked so hard to pro- 


It is the hus- 
problem to determine which 


vide during his lifetime. 
band’s 


method it shall be. Three influences play 
an important part in his decision. 

First: He fears offending her if he 
restricts her enjoyment of the estate she 
helped create. He wants to please her, 
to show his confidence. Her feelings are 
a serious consideration. 

Second: Too little thought of the fu- 
ture and the readjustments made neces- 
sary by his death. 

Third: Lack of information as to what 
he could do to protect his family. 

Mrs. Thomas H. Richards, President 
of the California Federation of Women’s 
Clubs, in her able article “The Trust In- 
stitution and the Family,” (Sept. 1939 
issue, Trusts and Estates) states in re- 
ferring to a wife’s reaction, “She must 
be made to feel that retaining the ser- 
vices of the trust officer is not a sign of 
lack of intelligence on her part, nor is 
placing her property in his hands a re- 
flection on her capability or good sense 
any more than is the hiring of a good 
maid a reflection on her as a good house- 
keeper.” 

The second influence, “Too little 
thought of the future,” is probably 
chargeable to human nature. But the 
third falls directly into the lap of the 
representatives of the Trust Depart- 
ments. By their failure to explain to 
him the best protection available his wife 
is left in the unenviable position of hav- 
ing to face alone the economic and finan- 
cial readjustments made necessary by her 
husband’s death. 


It is Hard to Retrench 


T IS an unfortunate fact that about 

90% of the families who lose their 
financial provider have to undergo a def- 
inite economic readjustment. The wife 
and mother must step in, usually at an 
age when the struggle for existence 
frightens her, when the optimism and — 
confidence of youth have given way to an- 
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other “3 R’s”: Responsibility, Realism 
and Routine. She has for years accept- 
ed the fact that bills would be paid when 
due. Her budget was gauged to a scale 
permitted by the family income and much 
of the income was obtained solely 
through the efforts, both mental and phy- 
sical, of some one else. 

Is it fair to expect her to take over 
guidance of the ship of estate? She 
must have the kind of help that will 
teach her some of the fundamentals of 
her new responsibility. This should have 
been pointed out to her husband by the 
trust officer. He could have provided the 
experienced guide. 

Only such an adviser can point out to 
her that a readjustment of her securities 


is necessary. The situation may no long- 
er permit certain types of investments 
that the husband had considered satis- 
factory. He can estimate the probable 
income from the readjusted portfolio and 
offer suggestions as to economies. 
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He can show her the importance of 
disposing of an extra automobile and 
perhaps there is a chauffeur who can be 
dispensed with. Is the big house neces- 
sary? Club memberships account for a 
few thousand dollars each year. A selec- 
tion of one would still provide suitable 
social life. It is doubtful if many of 
these luxuries would be given up or cur- 
tailed voluntarily, certainly not as 
promptly as when advised and urged by 
the trust officer. 


Can She “Play for Keeps”? 


T IS not uncommon that a man is 
justified in his confidence in his wife’s 
business ability. He has taught her to 
“keep books” on the household accounts, 


has discussed investments with her, per- 
haps has gone so far as to give her a sum 
of money to invest on her own initia- 
tive, he taking a like amount and each 
acting independently in an effort to out- 
do the other. In a case I have in mind 





the wife actually had slightly more of 
principal at the end of a three year per- 
iod. She did a good job; but she knew 
in a pinch she could turn to him. Could 
she do it alone? 


Don’t answer that question hastily. 
Ask yourself this: Would you want your 
wife to take over TODAY the complete 
management of all your investments, 
business interests, etc., in addition to 
running the household and raising the 
“kids”—-with no more help from you... 
ever? 

How many husbands realize the dif- 
ference between men and women in their 
emotional reactions? A_ psychiatrist 
could tell us a lot about this. Can a 
mother withstand an appeal for funds 
from a son or daughter though knowing 
full well the situation is not critical? I 
believe most of us will agree she will 
yield more readily than the father. 

A situation arose which I had occasion 
to observe. The widowed mother had re- 


ceived her husband’s substantial estate; 
there were two sons and a daughter. One 
son was quite successful in business and 
the daughter’s husband was able to pro- 


vide her with ample funds. The second 
son, who had a rather meagre job in- 
come, was constantly harassed by his 
wife, who wanted the things which her 
sisters-in-law enjoyed—a new car, a fur 
coat, Florida for the winter. This son 
persuaded his mother to advance money 
for some of these luxuries. She justified 
her actions to the other children, and to 
herself I. suspect, by saying she would 
take these advances into consideration 
in her will. 

The daughter-in-law was also ambi- 
tious. She resented her husband having 
to remain in his mediocre job and envied 
the other son who had his own business. 
Why should not her husband be in busi- 
ness for himself? She eventually per- 
suaded her husband to go again to his 
mother for help. The mother signed 
notes which purchased an interest in a 
partnership and in due time had not 
only the notes to pay but also some of 
the partnership debts. When the mother 
died she had failed to make a will and 
the advances and debts she had paid to 
and for the second son had so reduced the 
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estate that there was only a small part 
left for each of her children. 

I don’t like to repeat it too often; but 
how much happier everyone would have 
been had the father left this estate in 
trust! 


Consider Taxes! 


O FAR we have considered what 

might, what could and what has hap- 
pened when a husband left “Everything 
to My Wife.” Is there anything we know 
will happen that will be a definite known 
reduction in the estate in the wife’s 
hands if left outright to her? The an- 
swer is Taxes. 

The estate of the husband pays the 
estate taxes and death duties and the 
property passes to his widow who sur- 
vives him five years and dies. Again the 
Tax Axe falls and removes a second slice 
of the same property, the children even- ° 
tually getting perhaps 75% of what 
might otherwise have been their share. 
A trust fund set up for the life of the 
widow and then distributed to the chil- 
dren is, according to present decisions, 
taxed only on the death of the husband. 


Not infrequently a husband will make 
gifts to his wife, paying a gift tax when 
necessary; still with the same idea— 
“Everything to My Wife.” Now what 
happens if she dies before he does— 
without a will? True, that is not the 
way he had planned it; but as yet there 
has been no successful method devised 
for pre-determining the date of death 
of one dying from natural causes; and 
the tax collector must be paid again if 
she leaves an estate of a size sufficient 
to come under the statutes governing 
inheritance and estate taxes; and again 
the children are the ones who suffer. 


Case in Point 


T IS not necessarily the extremely 

large estate that suffers when left 
“to my wife.” A customer herself told 
me how painfully she came to realize the 
need of guidance. While her husband 
was alive they lived modestly but com- 
fortably in their own home, they and 
their two children. His income from his 
work enabled him to carry a fair amount 
of insurance and to buy a few good 





“IMMEDIATE ADJUSTMENTS 


ESTATE PLANS, TRUSTS, and 
LIFE INSURANCE” 


necessitated by recent Supreme 
Court and other decisions 


Millions of dollars in money and property 
have been placed in trust by trustors con- 
fident that they have created trusts with 
provisions which insure a minimum tax 
upon the entrusted property and its income. 


Millions of dollars have been invested in 
life insurance policies with beneficiary 
clauses which, the insured persons have 
been positive, would minimize taxation of 
the proceeds of the policies. 


These trusts and insurance plans have been 
carefully built upon foundations supported 
by well established precedents of law, 
enunciated by the highest authorities, in- 
cluding the Supreme Court of the United 
States. 


And now, in spite of precedents, the courts 
have destroyed these foundations (in the 


Hallock, Bailey, and other cases), and 
plans which have been built upon them 
have collapsed. 


Because of recent decisions and rulings, 
every trust, the creator of which is now 
alive, must be reviewed and the _ bene- 
ficiary clause of every existing life insur- 
ance policy must be reconsidered. 


You are invited to send for the treatise, 
“Immediate Adjustments in Estate Plans, 
Trusts, and Life Insurance,” which an- 
alyzes recent developments, explains the 
dangers which may exist because of them, 
and suggests practical methods of minim- 
izing their effects. 


PRENTICE-HALL, INC. 
70 Fifth Avenue New York, N. Y. 


TRUSTS and ESTATES—April 1940 


bonds. The children were twelve and 
fourteen years old when he died, leaving 
all of his estate to his widow. 


He had been conservative in his in- 
vestments. He had tried to impress his 
attitude on his family and cited to them 
the example of his own father who had 
lost heavily by being too eager for big 
returns. The widow tried to follow his 
advice and when the insurance was col- 
lected she placed it all in good high grade 
bonds. 

In her case very little readjustment 
could be made. They had always lived 
conservatively; she operated a little busi- 
ness from her home, a sort of gift shop. 
Her friends went to her when they were 
buying gifts of the kind she had and 
with this she added a little to the income 
from the bonds, but the burden was pret- 
ty severe. By the end of two years she 
was completely discouraged; the son had 
not had a new suit since his father died, 
the daughter, nearly sixteen, really need- 
ed many things if she was to keep her 
social contacts. What todo? How to in- 
crease the income? Should they begin to 
spend the principal? The time was psy- 
chologically perfect for the proposal by 
a well meaning friend, that she buy 
shares in a company which was paying 
him dividends at a rate two or three 
times that she was receiving on her 
bonds. This added return would take a 
big load from her shoulders. The chil- 
dren could have the things she wanted 
them to have. It was too great a tempta- 
tion to resist. She sold her bonds, 
bought the stock; got dividends for about 
a year. When this case was straightened 
out very little was left. 


Better Safe Than Sorry 
T MIGHT be argued that we hear or 


Prentice-Hall, Inc. 


70 Fifth Avenue, New Yerk tell about only those cases that have 


proved disastrous for the widow and say 
nothing of the many cases that work out 
satisfactorily. It is the opinion of trust 
officers to whom I have talked that over 
half and nearer seventy-five per cent of 
widows who have been left everything 
need help. Is it not better to include 
among those protected the ones who 
might not need it, if by so doing the 
hardships of readjustment and the bur- 


Please send me, without obligation, a copy of the 
treatise ‘Immediate Adjustments in Estate Plans, 
Trusts, and Life Insurance.”’ 
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dens of existence are lightened for only 
one family which does need the advice 
and counsel of the trust officer? 

So if I were talking to a prospective 
customer I might say to him, “You have 
worked hard to acquire the comforts you 
provide for your family. Imagine your- 
self looking across from the great un- 
known to which we all must some day 
adjourn. You see your wife, your chil- 
dren; You have left them behind with 
all your worldly goods; what are they 
doing? Are they over-spending because 
you delayed affording them the guidance 
they would find in a trust officer? Are 
they struggling with investment prob- 
lems about which they know little? Have 
the vultures begun to circle over their 
heads? Let your imagination go fur- 
ther. You have done what you thought 
they would prefer, but now as you see 
them, are they happy? Are they glad 
you left them all the worries, struggles, 
pit-falls and disappointments? Are they 
equal to the burden? You hesitate to 
answer. You remember that once before 
you hesitated; about making your will. 
You put off too long creating in your 
will a trust that would avoid many of 
the difficulties you now see confronting 
those you love. If you could only go 
back and do it over again perhaps it 
would be a different story. 

“There you have the picture. 
do something about it.” 


Now 


“A loving wife will do anything for her 
husband except stop criticizing and trying 
to improve him. We should cast the same 
affectionate but sharp glance at our country. 
We should love it, but also insist upon tell- 
ing it all its faults. The noisy, empty, 
“patriot,” not the critic, is the dangerous 
citizen.”—J. B. Priestley, Rain Upon Gods- 
hill. And the same is true of a man’s pro- 
fession.—Ed. 


New Guide to Trust Fees 
Makes Important Changes 


A revised edition of the “Guide to 
Trust Fees with Recommended Cost Ac- 
counting System,” compiled by the 
Trust Division of the American Bank- 
ers Association, has been issued. The 
new edition was prepared under the 
supervision of the Trust Division’s Com- 
mittee on Costs and Charges and is de- 
signed to assist trust institutions solve - 
cost and fee problems, with particular 
emphasis on questions concerning this 
phase of the trust business which have 
arisen since 1936, when the last edition 
was published. 

The revised edition contains practi- 
cally all the material contained in the 
former editions and in addition it in- 
corporates a new schedule of recom- 
mended fees for trustees acting under 
corporate trust indentures under the 
Trust Indenture Act of 1939, and a cost 
system for determining the cost of 
handling a personal trust account. 

New fees for corporate trusteeships 
suggested in the Guide are higher than 
those set forth in previous editions, be- 
cause both the administrative work and 
liabilities of trustees have increased 
greatly, particularly since the passage 
of the Trust Indenture Act. 

The cost system for a personal trust 
account in the Guide is based on the 
division of trust department work into 
eleven types of activity and the further 
subdivision of the types. of activity into 
work units. Methods for determining 
the cost per work unit and for applica- 
tion of this unit cost to the accounts 
are explained. 

Copies may be obtained from the 
A.B.A. Trust Division, 22 E. 40th Street, 
New York City. 
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Mortgages Valuable to Small Accounts 


Comparisons of Mortgage Investment Funds with 
Common Trust Funds 


CARL F. W. HESPENHEIDE 


Assistant Secretary, York Trust Company, York, Pa.; 
Graduate School of Banking Class of 1939 


HORTLY after the general collapse 

of the mortgage pool method of col- 
lective investment of trust funds, the 
Trust Section of the Pennsylvania Bank- 
ers Association appointed a committee to 
make a study of the reasons for the wide- 
spread default of these pools, and to find 
some effective remedy therefor. 


With an almost unshaken belief in the 
potentialities of mortgages as prime trust 
investments, this committee worked to 
develop adequate rules and safeguards 
for the handling of mortgages in collec- 
tive funds, which were felt to have been 
lacking in some former pool operations. 
The work of this committee culminated 
in the drafting and proposal of what is 
known as the Pennsylvania Mortgage In- 
vestment Fund Act, and which was sub- 
sequently enacted into Pennsylvania law 
on June 5, 1937. 


After this law had been passed, it was 
apparent that certain limitations of Fed- 
eral Reserve Board Regulations and of 
Federal Revenue Laws restricted, rather 
closely, the use of the Mortgage Invest- 
ment Fund. 


Chief among these restrictions was the 
taxability of those funds that did not con- 
form to the Regulations of the Federal 
Reserve Board, under which investment 
of small balances in a common trust fund 
was permissible up to a limit of only 
$1,200. This provision practically pre- 
cluded the use of the Mortgage Invest- 
ment Fund as a general form of invest- 
ment for trust funds. Consequently the 
Pennsylvania Committee on Mortgage In- 
vestment Funds is presently endeavoring 
to secure a more favorable regulation of 
such funds by the Board of Governors 
of the Federal Reserve System. 


“Legal” and “Discretionary” Funds 


HE use of the Common Trust Fund, 

operated under a specific declaration 
of trust and embracing a detailed plan of 
management, has not been without its 
problems of legality of investments, 
amortization of premiums on bonds, and 
liquidation of defaulted assets. These 
funds comprise, in the main, two general 
types; the so-called “Statutory” or 
“Legal” fund and the “Discretionary” or 
“Contract” fund. The extent of use of 
the statutory or legal fund is dependent 
upon State approval of authorized in- 
vestments. In such states as have re- 
strictive “legal” lists and are unfavorable 
to investment in stocks, there would ap- 
pear to be present certain limitations 
even to the use of a “legal” common fund. 


In the contract discretionary fund, 
while the problem of selecting invest- 
ments is not so difficult, its usefulness 
will necessarily be determined by the 
amount of funds that will qualify for 
inclusion. It is quite likely that the 
smaller trust institution would have dif- 
ficulty in grouping a sufficient number of 
discretionary trust accounts to justify 
the establishment of a discretionary 
common fund. 


Since the Mortgage Investment Fund 
is intended to include only mortgages 
that would meet legal requirements, any 
investment therein would be open to both 
legal and discretionary trusts. While the 
larger trust institution might well be able 
to establish both types of common funds, 
there would seem to be a decided advan- 
tage to the smaller trust institution in 
establishing a fund that could be used 
more generally for investment of small 
accounts of both classes. 
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Problems of Management 


ENRY S. KOSTER, in his article on 

“Trust Writing on the Wall,” 
(Trusts & Estates, June 1939, p. 694) 
calls attention to the importance of com- 
petent investment management in Com- 
mon Trust Fund operation. Likewise, 
in the Trust Division’s Handbook on 
Common Trust Funds, this point is par- 
ticularly emphasized as being vital to the 
successful operation of a common fund. 
The selection of an investment portfolio 
and the requirements as to quarterly re- 
valuation of assets demand that compre- 
hensive facilities be maintained in order 
to properly follow the investments in the 
fund. . 

The smaller institution could not afford 
so elaborate a set-up and would be obliged 
to depend upon the co-operation of its 
“big brother” in this respect. 

In the case of the Mortgage Invest- 
ment Fund, the trust officer of the small 
trust department is dealing with a type 
of investment that is familiar to him. 
It may be rightly claimed that the cost 
of handling mortgages is greater than 
that of handling other forms of invest- 
ment such as bonds and stocks. Never- 
theless, the small trust institution is al- 
ready equipped to follow, at least locally, 
the mortgage type of investment. 

Had the principles of amortization, 
appraisal, interest and tax requirements 
been in effect in former pooled mortgage 
operation, the story would have been 
quite different. Even so, many mort- 
gage pools that are being liquidated at 
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present have already been distributed 
well past the half-way mark, and, given 
a fair opportunity, there is every pro- 
spect that these funds will liquidate with 
little or no loss to beneficiaries. 


“Fixed” Principal and Rate of Return 


N the Common Trust Fund, the valua- 

tion of the contributing units is deter- 
mined by quarterly re-valuation of all of 
the assets in the fund, and withdrawals 
or accessions to the fund are accom- 
plished at the newly determined valua- 
tion. 

Although the Mortgage Investment 
Fund plan proposes the investment in 
Government bonds at such times when 
mortgages are not available, this is con- 
templated only as a temporary condition 
which is to be reversed as soon as mort- 
gages can be acquired. It is therefore 
the opinion that the operation of the 
Mortgage Investment Fund will be sim- 
pler in this respect, that the principal 
value of the component units will not be 
subject to market fluctuations. 

In contrast to this, the Common Trust 
Fund unit, although carried at a face 
value of $10. or $100., might reflect an 
actual value of either less or more than 
such unit value. The provision for a ten 
per cent reserve fund in the Mortgage 
Investment Fund plan would serve as a 
guarantee against any principal losses. 


It is most generally conceded that the 
designation of a security as a “legal” in- 
vestment automatically places an inflated 
premium on the price of that security. 
The reason for this can easily be seen in 
the forced demand that would be created 
for that particular investment. This sit- 
uation tends to reduce the rate of return 
that would be possible in a strictly 
“legal” common fund. 

In the discretionary contract fund, 
considerably more latitude exists in the 
selection of investments and it is only 
natural that a better showing in yield 
will result. The present money market 
and the fact that there has been an un- 
dersupply of mortgage investments has 
resulted in a tendency to lower rates, 
particularly on the newer and better se- 
cured mortgage. This reduction of 
mortgage interest rate has not, however, 





been comparable in extent to that which 
bond yields have sustained. Even after 
provisions for reserves out of interest 
received, the Mortgage Investment Fund 
should be able to show a better return 
than the other types of common funds, 
especially in respect to the legal fund. 


Size of Funds 


NE of the admitted weaknesses of 
former mortgage pool operation was 
the fact that practically no limitations 
were placed on either the amount of any 
single mortgage in the fund, or any single 
participating interest. This resulted 
in these funds growing beyond manage- 
able limits and losing the advantage of 
diversification. In order to prevent a 
recurrence of this situation the Pennsyl- 
vania Mortgage Investment Fund Act 
limits the amount of any single mortgage 
or participating interest on a percentage 
relationship to the fund’s total assets. 
Federal Regulations of Common Trust 
Funds limit the total participation of any 
single trust estate in such funds to $25,- 
000. Specific investment of trust funds 
should invariably be the rule in all cases 
where diversification of investment is 
possible within the trust account. How- 
ever, it is a conceded fact that the trust 
account of $10,000. and under cannot be 
invested with any possibility of diversi- 
fication, as was pointed out in Mr. Gil- 
bert T. Stephenson’s article in the July 
1936 issue of Trust Companies. Neither 
the Common Trust Fund nor the Mort- 
gage Investment Fund is intended to be 
a panacea for all investment problems. 
The chief purpose of such fund is to pro- 
vide an economical investment medium 
for the small trust account. 

The present developments in the gen- 
eral idea of composite funds reflect a de- 
cidedly progressive movement towards 
the goal of placing each trust account on 
its own feet, much the same as the com- 
mercial departments of our banks are 
now almost universally analyzing their 
individual accounts for gain or loss. 


Withdrawal of Participating Interests 


N the case of the Common Trust Fund, 
maturing interests are retired from 
the fund on re-valuation dates, either by 
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sale to other accounts having funds for 
investment or by providing cash through 
the sale of assets held in the fund. By 
either method, it is not impossible that 
some depreciation in value of the parti- 
cipation may occur. The Mortgage In- 
vestment Fund Act of Pennsylvania pro- , 
vides for withdrawal of a participation 
at face value, which is to be paid in cash 
if available, or may be paid “in kind” 
through the issuance of a “non-guaran- 
teed” Certificate of Participation. It is 
obligatory that such outstanding Certi- 
ficates of Participation shall be retired 
out of the first available funds received 
and no new investment may be made 
during this period. 

It is only natural that mortgages are 
slower in their liquidation than market- 
able bonds or stocks. However, the Fed- 
eral Housing Administration insured 
mortgage has demonstrated that mort- 
gages can have a market, and further 
that the market can be at a premium. 
When and as Federal regulation of Mort- 
gage Investment Funds is promulgated, 
it is entirely possible that the desirable 
feature of insurance on the F. H. A. 
mortgage will be preserved where such 
mortgages are included in Mortgage In- 
vestment Funds. The inclusion of the 
F. H. A. mortgage in such funds would 
lend to the fund a certain marketability 
that would be of particular advantage at 
times when participating interests are to 
be retired. 


A Boon to Smaller Trust Departments 


Y no means is it here intended to 
detract one iota from the advantages 
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foreign made automotive vehicles. 
The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 
In obtaining short term accom: 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


RAL 


ORS 
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EXECUTIVE OFFICE NEW YORK - 


and usefulness of the Common Trust 
Fund plan. There is no question of a 
doubt that the Common Trust Fund has 
much greater possibilities than has the 
Mortgage Investment Fund. This would 
seem to be substantiated in the fact that 
present Federal regulations permit in- 
vestment in Common Trust Funds to the 
extent of $25,000.; whereas the proposal 
of the Committee on Mortgage Invest- 
ment Funds to the Federal Reserve Board 
only contemplates investment therein to 
the extent of $10,000. 

The so-called “$1,200. Fund”, operated 
without a definite plan, is intended only 
for the investment of small and odd bal- 
ances which cannot be specifically invest- 
ed. The further proposition of the 
$1,200. Fund is that specific investment 
of participating interests shall be made 
in a bond or other security as soon as 
such investment is possible. 

More particularly in the case of the 
smaller outlying trust institutions it is 
contended that neither the $1,200. Fund 
nor the Common Trust Fund has supplied 


BRANCHES IN PRINCIPAL CITIES 


the answer to their present trust invest- 
ment problem. Since the enforced liquid- 
ation of mortgage pools, many trust de- 
partments are reverting to the use of the 
“split” or “contributory” mortgage. The 
effect of this practice has been to create 
separate pools of each single mortgage 
and greatly increase bookkeeping costs 
on account of the number of detailed 
credits to each trust account. 


The average-sized trust account is 
gradually declining in amount and it 
therefore becomes necessary to provide 
a medium for handling the small account 
at a lower cost. Service should be the 
keynote, but it cannot be maintained at a 
satisfactory level in a trust department 
that is operating at a loss. By proper 
regulation of the Mortgage Investment 
Fund, it is believed that the small trust 
institution, already possessed of the 
facilities for servicing mortgages, can 
again open its doors to invite the small 
account as well as the large account, 
through the establishment of such funds. 





It might be well, in defending the use 
of mortgages in common funds, to call at- 
tention to the important fact that the 
largest common trust fund in the world, 
that of the New Zealand Public Trust 
Office, maintained during at least the 
past several years practically fifty per 
cent of its investments in mortgages. 


Bankers Should Aid Legislators 


ITH due consideration to the neces- 

sity of apparent needed legislation, 
both State and Federal, to meet the changes 
and social and economic uncertainties of our 
times, many elements of legislation over re- 
cent years have been forced upon us be- 
cause we, as business men, have been in- 
articulate. Business itself, generally speak- 
ing, has sat supinely by and allowed the 
passage of legislation that has disturbed 
and disrupted, and, in many cases paralyzed 
the nation’s march of progress. Business 
must be awakened to the prerogatives be- 
longing to business. Business must be 
shown and taught to know its force when 
properly organized. Our Association, re- 
presenting the banking interests and allied 
interests of Florida, must act and speak 
for itself. 

I recommend this Association, following 
the example of Pennsylvania, Texas and 
perhaps other States, select and appoint 
“key or minute men” in each county to study 
all proposed legislation adversely affecting 
banking and business, in order that full co- 
operation may be given our Senators and 
Congressmen. I sometimes think that we 
are too prone to elect a good man, then fail 
or refuse to give him proper help, advice 
and support. The time is here when we 
must back up the men who represent us in 
the Halls of Congress as well as our State 
legislature. 

There is no time to be lost by business 
men who wish to lend a hand in the wise 
direction of pending and prospective legis- 
lation in the National Congress. The maze 
and menace of much of this legislation is so 
great and far-reaching that specific requests 
regarding separate bills should be left with 
our national Association, the American 
Bankers Association, and its legislative com- 
mittee in Washington. The real job for 
us, as individuals, is to contact our Senators 
and Congressmen—and urge most forcibly 
that banking be left alone, or until such 
time as a well-considered and needed re- 
vision can be sanely worked out. 


365 


« « « Economic Independence 
for Women COMES THROUGH 
BUSINESS AND FINANCIAL TRAINING 


Business training is a life-long asset of the in- 
telligent woman. It brings financial independ- 
ence in youth; ability to manage household 
and estate incomes later; and pocerty in the 
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logue describing Webber’s Course of Business 
and Financial Training, a unique course de- 
signed for the modern young woman. 
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Much radical banking legislation may be 
passed before the Wagner-Steagall Bank 
Study Committee can complete its work and 
recommendations. Bankers should lend 
every assistance to our Congressmen and to 
this Bank Study Committee, looking toward 
the preservation of our dual system of bank- _ 
ing and perpetuate the American system 
that has stood the test of time and developed 
this country into the leading nation of the 
world. We, as bankers, do not object to 
any sound and safe legislation enabling 
chartered banks to operate more usefully if 
the rules of safety are applied. Govern- 


ment regulation of chartered banks is one 
thing, and Government ownership and oper- 
ation of banks is another.—Joe H. Scales, 
pres. Perry Banking Co., Perry; opening, 
as president, Florida Bankers Assn. Con- 
vention, Apr. 1940. 


Longstreet Hinton, newly elected vice president and 
trust officer of J. P. Morgan & Co. Incorporated, has 
spent his entire business career in the service of the 
Morgan firm. A native of Memphis, Tennessee, Mr. 
Hinton is 48 years old. Immediately after his grad- 
uation from Williams College in 1923 he entered the 
employ of J. P. Morgan & Company. He was made 
a manager of the firm in 1931. 
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United States Trust Company 
of New York 


45 Wall Street, New York 
Chartered 1853 


Statement of Condition March 30, 1940 


RESOURCES 


$ 62,633,127.65 

23,680,304.31 

Bills Ronan 8,520,305.56 
United States Treasury Notes, gue 1942 to 1944. 9,000,000.00 
United States Treasury Bonds, due 1941 to 1947. 10,000,000.00 
Other Bonds 9,864,880.00 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 6,012,810.71 
Real Estate 1,950,000.00 
Accrued Interest Receivable ce 298,514.67 


$132,799,942.90 


LIABILITIES 


Undivided Profits 2,837,686.97 
Deposits 100,545,138.80 
Reserved for Taxes, Interest, Expenses, etc. _ 1,105,115.70 
Unearned Discount 12,001.43 
Dividend Payable April 1, 1940 300,000.00 


$132,799,942.90 


United States Government and other securities carried at $355,000 ~~ seauee to 
secure public deposits and for other purposes required by law. 
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Practical Aspects of Trustee Responsibility Under 
Indenture Act 


Sounder Corporate Financial Structures Urged 


WILBER G. KATZ 
Dean, University of Chicago Law School 


NE of the central provisions [of the 

Trust Indenture Act of 1939] is 
that with respect to immunity clauses 
against liability for negligence. Section 
815(d) provides that an indenture shall 
not contain any provision “relieving the 
indenture trustee from liability for its 
own negligent action, its own negligent 
failure to act, or its own willful miscon- 
duct. ...” Standing alone, this prob- 
ably would effect a very radical change 
in the responsibility of the trustee. 

It does not stand alone. There is the 
express exception that the indenture may 
contain provisions protecting the trustee 
“from liability for any error or judgment 
made in good faith by a responsible of- 
ficer . . . unless it shall be proved that 
such trustee was negligent in ascertain- 
ing the pertinent facts...” Questions 
may arise, of course, as to what consti- 
tute “errors of judgment.” The lan- 
guage of this provision, however, makes 
it clear that the phrase was intended to 
cover not only action where the judgment 
of qualified and prudent men may differ, 
but negligent action which would result 
in liability were it not for the exception. 

It has been suggested by a group of 
lawyers who have drafted model provi- 
sions for indentures to be qualified un- 
der the act that there should be inserted 
in indentures a definition of the term 
“responsible officer” used in this provi- 
sion. They suggest that “The designa- 
tion would seem to constitute a compli- 
ance with this statutory requirement.””! 
These model provisions and the explan- 


From address before the Chicago Bar Associa- 
tion, February, 1940. 


1. “Suggested Provisions for Corporate Mort- 
gages and Indentures under the Trust Indenture 
Act’”” (published by Commerce Clearing House. 
Inc.), (Reviewed in this 
issue.) 


note to section 7.03. 


atory notes published in connection with 
them are of special interest because they 
were discussed with members of the 
S.E.C. staff and the Director of its Reg- 
istration Division has stated that the 
provisions appear to meet the require- 
ments of the act and that he sees no 
objection to statements contained in the 
notes. 


Before and After Default 


The act makes the primary distinction 
between the trustee’s functions before 
and after default. Section 315 (a) (1) 
and Section 315 (c). It is important to 
note the importance which this distinc- 
tion gives to the definition of “default.” 

The act provides that for the purpose 
of these rules “default” means event of 
default, as prescribed in the indenture 
itself. The act neither contains provi- 
sions directly regulating this subject nor 
grants the Commission any discretion in 
the matter. Furthermore the model in- 
denture provisions to which I have re- 
ferred follow closely the previous prac- 
tice. Under these provisions, failure to 
pay principal constitutes a default with- 
out grace period or demand; failure to 
pay interest or sinking fund instalments 
automatically becomes a default after a 


‘stated grace period; institution of var- 


ious types of involuntary liquidation or 
reorganization proceedings becomes a de- 
fault after a stated period. Failure to 
perform most covenants, however, be- 
comes a default only if the failure is not 
made good within a specified period after 
demand by the trustee. 

The trustee’s duties before default 
may be limited to those specifically set 
forth in the indenture. In the model in- 
denture provisions it is suggested that 
this provision makes unnecessary the 
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usual immunity clauses concerning re- 
cording, application of proceeds, insur- 
ance, taxes, etc. 


Constructive Notice of Default? 


Turning to the responsibilities of the 
trustee after default, the general rule is 
one of due care, such as a prudent man 
would use in the handling of his own af- 
fairs. Section 315 (c). One point which 
may give trustees concern arises from 
the fact this duty of care arises imme- 
diately on default (as defined in the in- 
denture) ; there is no provision that be- 
fore being thus responsible the trustee 
must know of the default or even that 
the default be one of which it could have 
learned in the exercise of due care. On 
the face of it, this would seem to make 
the trustee absolutely liable to know 
whether a default exists. 

Of course, many defaults arise only 
after the trustee has made a demand. 
Difficulty may arise, however, with re- 
spect to defaults arising through the fil- 
ing of various types of voluntary or in- 
voluntary petitions for liquidation or re- 
organization. These defaults are usually 
defined in terms which do not include 
any notice or demand. Such proceedings, 
however, would presumably be more or 
less notorious and, in any event, I can- 
not believe that the act would be con- 
strued to require the trustee to know of 
such defaults at its peril. 

Of more importance is the general 
question confronting the trustee upon a 
default in an interest or sinking fund 
payment. It was frequently argued in 
the hearings on the bill that the new 
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responsibilities imposed would make it 
impossible for the trustee to delay legal 
action under any circumstances; that 
upon default the trustee will always file 
some sort of judicial proceeding in order 
to minimize the risk of liability. 


It may be argued that this is an ex- 
treme position, particularly since the 
bondholders will, in any event, be noti- 
fied of the default. But it is important 
to consider in this connection the provi- 
sion of Section 316 (a) which deals with 
the power of bondholders to direct the 
trustee in the exercise of its powers. It 
was formerly not unusual for indentures 
to provide that 25% of the bondholders 
might require the trustee to institute 
foreclosure proceedings. Section 316 
(a) provides that such power to direct 
the trustee may be granted to holders of 
not less than a majority of the bonds. 


At first glance this may seem an extra- 
ordinary provision to find in an act of 
this kind. But its purpose was undoub- 
tedly to leave the responsibility with the 
trustee and to forestall the argument 
that the bondholders, with notice of the 
default and access to the bondholders’ 
list (Section 312), should have some re- 
sponsibility for determining the action 
to be taken. Under all the provisions of 
the act, therefore, it is likely that trus- 
tees will seldom feel justified in delaying 
action on default in the hope that the 
default may be cured. The draftsmen 
of the act, however, seem to have be- 
lieved that there is more risk of loss to 
bondholders through delay in starting 
proceedings which prove unavoidable 
than through the precipitation of un- 
necessary proceedings. 


Chapter X Favored 


Because of the general doubt as to the 
extent of their functions, I should expect 
corporate trustees to favor proceedings 
under chapter X of the Bankruptcy Act 
rather than foreclosures or other types 
of reorganization proceedings. Chapter 
X contemplates that responsibility for 
the protection of investors is to be shared 
in most cases by an independent trustee 
or examiner, protective committees, the 
S.E.C. and the court. The chapter pro- 





vides that indenture trustees may be 
heard upon all matters, including the 
appointment or continuance of the inde- 
pendent trustee and the approval of the 
reorganization plan, but there would 
seem to be little risk of liability for neg- 
ligence in the exercise of these powers. 


In most cases, presumably, the inden- 
ture trustee will be able to induce the 
corporation to file a voluntary petition 
under chapter X. Where this is not the 
case, while the trustee is authorized to 
file an inventory petition, difficulty may 
arise since such a petition usually re- 
quires proof of an act of bankruptcy or 
pendency of a bankruptcy or receiver- 
ship proceeding. In some cases the trus- 
tee may be able to set the stage for an 
involuntary proceeding under chapter X 
by first filing a foreclosure proceeding. 


I believe that trustees may hesitate, 
however, to prosecute foreclosure pro- 
ceedings as a means of effecting a re- 
organization through judicial sale. The 
reports of the §.E.C. investigation of 
protective committees made much of the 
fact that trustees have not exerted them- 
selves to see that majority committees 
are forced to bid comparatively substan- 
tial amounts at foreclosure sale and thus 
to assure to dissenters a_ substantial 
cash distributive share. I have never 
believed that it should be the function 
of the trustee to take an active position 
on a question on which the interests of 
majority and minority bondholders di- 
rectly conflict, but, with a general duty 
of care on default, trustees may well be 
concerned as to the view which courts 
might take. 


There may also be a question as to 
whether due care requires the trustee 
to scrutinize the plan of reorganization 
pursuant to which the majority bond- 
holders purchase at foreclosure sale and 
to make objections if there are elements 
of unfairness. I should expect, further- 
more, that trustees would feel increasing 
concern over their duties with respect to 
the collection of deficiency judgments. 
These and other problems inherent in 
the foreclosure method of reorganization 
will, I believe, lead trustees to prefer 
proceedings under chapter X. 
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Some Powers Better Omitted? 


As a result of the assumption of a 
general duty of care, we may also see 
trustees hesitate to exercise the more 
extraordinary powers vested in them by 
the indenture, such as the power to enter, 
into possession. Counsel may decide, 
furthermore, that in drafting indentures 
it is safer to omit some of the less fre- 
quently exercised powers; for example, 
the power to purchase at foreclosure sale 
for the benefit of all bondholders. 


It should perhaps be added that the 
Trust Indenture Act does not itself im- 
pose burdensome liabilities upon the 
corporate trustee. Even as to material 
misstatements in information which the 
trustee must furnish with respect to 
possible conflicts of interest, the liability 
provisions are very much more lenient 
than those of the Securities Act of 1933. 
The responsibilities which may give the 
trustees concern are those which arise 
from provisions which the act requires 
to be inserted in trust indentures. 


Many times during the Congressional 
hearings it was stated by opponents of 
the bill that the losses of investors were 
in most cases due to economic conditions 
and not to inactivity on the part of 
corporate trustees. I think we must ad- 
mit the truth of this statement especially 
if we may make one addition. The losses 
of investors were in most cases due to 
economic conditions plus corporate fin- 
ancial structures built: for fair weather 
only. I cannot feel any great confidence 
in what the Trust Indenture Act and its 
companion pieces may accomplish. 
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In the long run, I suggest that per- 
haps MR. JUSTICE DOUGLAS may have ac- 
complished more for the protection of in- 
vestors by his opinion in Case v. Los An- 
geles Lumber Products Co.* In that 
case he carried the Supreme Court with 
him in an emphatic endorsement of the 
principle of full priority for creditors in 
reorganization plans. If the Court ad- 
heres to this principle, and if promoters 
and bankers and lawyers come to realize 


that holders of equity securities risk be- 


ing wiped out in reorganization proceed- 
ings, there may be some hope for sound- 
er capital structures in the future, for 
less debt financing and larger equity mar- 
gins. It may well be that in the legisla- 
tion of the last decade we have given too 
much attention to the reform of fore- 
closure and reorganization and too little 
to the encouragement of corporate finan- 
cial structures which may have a reas- 
onable chance of withstanding the strains 
of an unstable economic system. 


*Reported in December 1939 Trusts and Estates 684. 
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Interchange of Corporate Trust 
Income Urged 


A change in the indenture provisions of 
several bond issues of Alleghany Corp., to 
allow excess income from one trust to be 
used to pay interest due under another, has 
been urged by Federal Judge Leibell in New 
York, in connection with a temporary in- 
junction which he granted against the cor- 
poration regarding control of certain col- 
lateral. 


The injunction concerned the agreement 
entered into by the corporation and Marine 
Midland Trust Co., trustee for a certain 
issue, under which certain stock had been 
withdrawn from the collateral behind an- 
other issue and placed with Manufacturers 
Trust Co. Guaranty Trust Co., as trustee 
of the latter issue, and Continental Bank 
and Trust Co., as trustee of another, suc- 
cessfully attacked the agreement. The court 
found that the agreement created an 
escrow arrangement rather than a trust 
relationship and that the Marine had no 
preferential rights with respect to the stock 
withdrawn. 


At a luncheon in honor of past Presidents of the Trust Division, A.B.A., during the Mid-Winter Trust 
Conference in New York, were, left to right, above, Merrel P. Callaway, Gilbert T. Stephenson, Richard G. 
Stockton, Lucius Teter, Carl W. Fenninger, Roland E. Clark, President, Merle E. Selecman, Theodore G. 
Smith, Leon M. Little, Robertson Griswold, Samuel C. Waugh. 
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Death Taxes Discourage Real Estate 
Ownership 


The combined effect of Federal and state 
death taxes is destroying the incentive for 
investment of large capital in real estate, 
according to Edwin J. Rosenbaum, New 
York real property economist. In his opin- 
ion, inheritance is a major reason for the 
sacrifice of many large country estates. The 
Federal government takes the assessed 
value on property as the basis for its levy 
and in turn the state uses the Federal fig- 
ures. This is fallacious and unfair to the 
estate, Dr. Rosenbaum declares, because the 
city valuations are known to be over-high. 

“Capable lawyers advise their clients not 
to buy real estate because of inheritance 
taxes,” he states. “Properties are thrown 
on the market to realize cash to pay these 
taxes, large properties are offered for sale 
at sacrifice prices in contemplation of death 
because of the death taxes. The necessity 
for an estate to be kept constantly in a 
highly liquid position to meet the imposition 
of any possible death taxes becomes abso- 
lute. 

“Large country estates are frequently 
made a present to the community. There 
is no philanthropy involved in this; it is 
the natural desire to guard heirs against 
inheriting a liability. 

“Truly the New Deal is accomplishing its 
avowed purpose, the transfer of wealth 
from those who have, but in the transfer, 
through taxation, the monetary value of 
that wealth often disappears completely. 

“This destruction of the inherent spend- 
ing power of real estate comprising 55 per 
cent of our national wealth aggravates un- 
employment. We cannot have employment 
nor recovery in real estate while these 
laws endure.” 
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Economic Effects of High Death 
Tax Rates 


The new tax measures have greatly in- 
creased revenue from estates and gifts, in- 
creasing from 34 million in 1932 to 417 mil- 
lion in 1938. These revenues declined to 
361 million in 1939. The present tax on 
estates and gifts is an improvident and 
shortsighted measure. Because of the dupli- 
cation of state inheritance taxes, under pre- 
sent schedules, these taxes amount almost 
to confiscation in very large estates. What- 
ever may be the social value in redistribut- 
ing wealth and reducing swollen fortunes, 
these taxes also greatly reduce the base of 
future taxation. 

A comparison of present provisions with 
those prevailing under the 1926 Act illus- 
trates the degree to which the federal tax 
is cutting the ground from under state in- 
heritance taxes. 

Excessive levies on estates also have an- 
other highly undesirable economic effect. 
These taxes are in effect capital levies; but 
in recent years the money has been spent, 
not to retire public debt, but for general 
purposes. If the funds collected from large 
estates had been used to retire public debt, 
the capital taken in this way would be re- 
placed in the investment market, even 
though the ownership would be changed. 
Whether by design or not, this is what took 
place during the period of debt retirement 
from 1920 to 1930. In those eleven years, 
1 billion 142 million was collected from 
estate and gift taxes and 9 billion 300 mil- 
lion of public debt was retired. Since then, 
i.e., for the fiscal years 1931 through 1939, 
1 billion 916 million was collected from es- 
tate and gift taxes, but such payments were 
not applied to debt retirement, for during 
these nine years the public debt increased 
by 24 billion 259 million—John C. Gebhart, 
in “Must There Be Another Deficit,” pub- 
lished by National Economy League, N.Y.C. 

a 


Net Loss Carry-Over in Trusts 


For the purpose of determining the 
amount of a net short-term capital loss 
which may be carried forward under 
Section 117(e) in the case of an estate 
or trust, the term “net income” which is 
prescribed as the limitation on the 
amount which may be carried forward, is 
the net income after deduction of the 
distributions to beneficiaries.—I.T. 3366 
(1940-15-10228). 





Audit Procedure in Trust Department 
Adequate Controls and Reviews Made for Safety and Efficiency 


HERMAN J. LUDESCHER 
Vice President, Manufacturers & Traders Trust Co., Buffalo, N. Y. 


HEN an institution accepts a trust, 
it is a definite responsibility of its 
auditor not only to see that the assets 
are properly protected and income col- 
lected but also to make certain that the 
terms of the instrument, statutes, and 
court decisions are complied with in or- 
der to safeguard the interests of the 
donor, life tenants, and remainderman. 
In auditing personal trusts, it is the 
Trust Auditor’s duty to see that the as- 
sets are in the possession of the trustee 
and properly recorded on accurate con- 
trolling accounts. The control may be 
based on inventory, par value, or unit 
values. We use the par value method. 


Control of Securities 


LL assets but cash received by the 

Trust Department are typed on a 
vault deposit form, in original and two 
copies, giving a complete description of 
the asset. The three copies are signed 
by an officer of the Trust Department 
who deposits the auditor’s copy in a 
locked box on his desk. These tickets 
are gathered by an auditor daily. The 
other two copies are sent to the vault 
with the securities, where a vault officer 
receipts the No. 1 copy and returns it to 
the Trust Department. There it is used 
as a posting ticket for the Security Led- 
ger and file. Daily, all securities are 
filed by a vault officer, an auditor, and 
a member of the Trust Department. The 
control is maintained by having two locks 
on each drawer in the vault, one of 
which can be opened only by a key in the 
possession of an auditor and the other 
by a key in the possession of a member 
of the Trust Department. 

Withdrawals from the vault are made 
on forms similar to the deposit forms, 
but of a different color. The securities, 
or other assets, are checked out by a 
vault officer, a member of the Trust De- 


partment, and an auditor. The auditor 
retains his copy at the time the assets 
are removed from the vault. 

-Daily, an auditor takes all security 
deposit and withdrawal slips to the Trust 
Department and checks the Security Led- 
ger to verify the fact that the postings 
are correct in every detail. He initials 
each security card and the control card 
for each account on every deposit and 
withdrawal. After the accounts are 
checked, he verifies the posting on the 
general control in the Trust Department; 
then he checks each ticket versus the 
vault journal to be sure that each se- 
curity represented by his deposit and 
withdrawal ticket has been deposited in 
or withdrawn from the vault. 

When assets are withdrawn from the 
vault but control is to be retained in the 
vault (as for examination, deposit on 
account of contingent taxes, or for sale 
and collection) a temporary withdrawal 
form is used. These forms are likewise 
in triplicate—one for the Trust Depart- 
ment, one for the Audit Department, and 
one for the Vault Officer and the proce- 
dure is the same as for permanent with- 
drawals, except that this form is not 
posted to the Security Ledger. If the 
asset is returned to the vault, a trust 
officer initials the ticket for re-deposit 
and the asset is filed in the vault using 
the same ticket as a deposit form. When 
securities are sold or sent for collection 
and after cash has been received and 
credited to the Cash Ledger, a permanent 
withdrawal is made and substituted for 
the temporary form and the Security 
Ledger posted. The auditor must watch 
the temporary withdrawals carefully to 
be sure the assets are not outstanding 
for too great a period of time. 

Monthly the Security Ledger is listed 
by an auditor and the total checked to 
the Audit Department control, the Trust 
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Department control, and to the Vault 
control. In this way, the Trust Depart- 
ment and the Vault Department records 
are kept in balance. 


The individual control cards are spot 
checked during the year and at least 
once every year the individual security 
cards are listed and checked versus each 
account control card. 


For a multiple control to be fully effec- 
tive, every asset withdrawn from the 
vault should be followed through to con- 
clusion. After the Security Ledger is 
balanced monthly, the Trust auditor ver- 
ifies the fact that cash has been received 
for assets sold or called, and checks the 
disposition of other items. When an ac- 
count is closed, he determines if proper 
receipts, releases, court orders, judge- 
ments, or decrees have been obtained. 


Income Controls 


BOUT the twentieth of each month, 

the Addressograph Department de- 
livers coupon envelopes, ownership cer- 
tificates, and a requisition to the vault 
to be used when cutting all coupons due 
during the following month. These 
coupons are cut by a vault officer and 
an auditor, and are checked as they are 
cut by a member of the Trust Depart- 
ment versus the coupon envelopes, thus 
maintaining a three-way control. After 
all requested coupons have been cut and 
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placed in envelopes, they are kept in the 
vault and reviewed for number of coup- 
ons and due date, and to make sure that 
the coupons of the proper debtor are en- 
closed. After the coupons are reviewed 
by the vault officer, an Audit Department 
clerk likewise reviews them and seals 
the envelopes. The ownership certifi- 
cates are attached and amounts on the 
coupon envelopes then listed by a vault 
officer, the requisition listed by an aud- 
itor, and the corresponding credit slips, 
which were delivered to the Trust De- 
partment by the Addressograph Depart- 
ment, are listed by a member of the 
Trust Department. The three depart- 
ments then reconcile their listings as to 
total for each due date. 

Several days before the due date, the 
coupon envelopes are listed on collection 
Jettrrs and proved to the total secured 
above by the Audit Department, then 
checked by a member of that department 
who encloses them in envelopes for mail- 
ing. On the due date of the coupons, the 
banks to which the coupons were sent 
are charged and the Trust Department 
is credited in one total. In the Trust 
Department the individual credit tickets 
are posted and proved to the credit re- 
ceived. 

Periodically all income is accounted 
for by checking the Security Ledger to 
the Cash Ledger to ascertain that all in- 
come receivable has been received and 
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credited to the proper account. The 
Trust auditor should insist that the in- 
come records account for all income that 
should have been received, as well as 
all income actually received, and that 
all records pertaining to income conform. 


Investments 


NY investment made by a trustee is 
A a potential source of worry and a 
possible liability. 
should ascertain that every investment 
made is in accordance with the provi- 
sions of the instrument under which the 


The Trust auditor 


trustee is operating. Does the trustee 
have the widest discretion or are there 
any restrictions? It must be remem- 
bered that if any question arises in re- 
gard to the character of investment per- 
mitted, the burden of proof to justify the 
investment is placed upon the trustee. 


When an account is opened, the aud- 
itor checks the investment clause and 
lists it on his memorandum of the ac- 
count to be used in checking all future 
investments. If the clause is not clear 
or there are controversial provisions, the 
instrument is referred to counsel and his 
opinion filed in the trust papers. The 
auditor receives a copy of the minutes 
of the Trust Investment Committee and 
verifies the consummation of all recom- 
mendations. 

All securities bought or sold are re- 
corded on numbered tickets and the tic- 


SAN FRANCISCO 


kets entered in a register (the tickets 
for assets withdrawn from the vault and: 
sold are checked to this register). The 
auditor checks the brokers’ confirmations 
versus the tickets to verify the trans- 
action, then initials the register, and 
checks the entries in the Cash Ledger. 
The purchases are then checked to the 
Security Ledger to make sure that the 
inventory value is posted correctly and 
that the security has been deposited in 
the vault. 

The collection letters used for called 
and matured bonds and to ship securities 
for registration, exchange, consolidation, 
et cetera, are also checked to the Cash 
and Security Ledgers by the auditor. 


To determine whether or not all in- 
vestment provisions are being carried 
out and that authorizations are being 
obtained from co-trustees or other in- 
dividuals charged with approving invest- 
ments, all vault deposit tickets are check- 
ed with the investment file in the Trust 
Department monthly. 


Individual Trust Accounts 


HEN a new account is received, the 

auditor reviews the instrument to 
determine the trustee’s duties and 
powers. The Trust administration file 
and ledgers are checked to insure that 
the account is set up correctly. A mem- 
orandum is made of the duties and the 
powers of the trustee, and all future du- 





SPECIALISTS IN 


AUCTIONS 


OF ANTIQUES, ART, 
JEWELRY, LIBRARIES, Etc. 


Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 
special department of appraisals and 
inventories. Your inquiry is invited. 


Pe me f 


9-13 EAST 59th STREET, NEW YORK 
ESTABLISHED 1916 
E. P. and W. H. O'Reilly, Auctioneers 


ties of the trustee (such as payment of 
accumulated income when a minor at- 
tains majority, disbursements of princi- 
pal, and the termination of the trust) 
are entered in a diary, to make certain 
that the Bank as trustee is performing 
its duties promptly. 

To ascertain the corpus of the trust 
and to establish initial control, the final 
accounting of the executor of the estate, 
and the decree settling the estate are 
checked. Intermediate accountings are 
reviewed and the directions of the de- 
cree are noted; the payments to attor- 
neys, special guardians, et cetera, are 
checked; and the principal fee allowed is 
checked to the earning account. The in- 
itial control for inter vivos trusts is ob- 
tained by using the schedule usually at- 
tached to the agreement. 


Periodic Review 


S EACH trust differs, the auditor’s 
A review must be individually adapt- 


ed, but the essential points are that every 
year on the anniversary date of the ac- 
count, the Trust Auditor should: 


1. READ THE INSTRUMENT CREAT- 
ING THE TRUST. 

2. Check the use of powers and perform- 
ance of duties. 

. Review the administration file. 

. Determine that all entries to the prin- 
cipal and income accounts are proper- 
ly principal and income items. 

. Check the Security Ledger. 

. Verify the statement rendered to the 
beneficiaries. 

. Review the real estate and mortgages 
held, determine that committee recom- 
mendations are carried out, and check 
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for appraisal figures, rents, insurance, 
and taxes. 

8. Check the income fee and make sure 
that it is credited to the earning ac- 
count. 


By adequately controlling the corpus 
of the trust and income to be received; 
by reviewing the account using the trust 
instrument as a basis; by making sure 
the institution as trustee fulfills its du- 
ties to keep separate, control, adminis- 
ter, and preserve the trust property, to 
keep and render accounts, to pay income 
to beneficiaries, and to refrain from del- 
egating its duties to others, the Trust 
Auditor will save any institution money, 
embarrassment, and the threat of poten- 
tial liability that is ever present when 
acting in a fiduciary capacity. 


American Institute of Banking Annual 
Convention Expected To Bring 
2,000 to Boston June 3-7 


More than 2,000 members of the American 
Institute of Banking, educational division 
of the American Bankers Association, are 
expected to participate in a celebration of 
the Institute’s 40th anniversary during its 
annual convention to be held in Boston 
June 3-7, it is announced by Harry R. 
Smith, president of the Institute and as- 
sistant vice president of the Bank of Amer- 
ica, N. T. & S. A., San Francisco, Cal. Dr. 
Fred I. Kent, director of the Bankers Trust 
Company, New York City, Frank M. Tot- 
ton, second vice president of the Chase Na- 
tional Bank of New York, and Robert M. 
Hanes, president of the American Bankers 
Association and president of the Wachovia 
Bank & Trust Company, Winston-Salem, 
N. C., will be speakers at the convention. 

A series of conferences, open to the mem- 
bership, on banking practices, audits and 
accounting, credits and savings banking, the 
trust business, business development and 
advertising, and investments will highlight 
the convention. 
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Golden Jubilee Convention for 
Arkansas 


The Arkansas Bankers Association will 
hold its “Golden Jubilee” Convention at Hot 
Springs on May 16-17. The association was 
organized in October, 1891, but this will be 
the 50th Convention. 





Insurance Trust Councils Effective 


HE fundamental objective of a Life 
Insurance and Trust Council is to 
render better service to its members’ 
customers, declared Merle E. Selecman, 
Deputy Manager of the American Bank- 
ers Association, at a meeting of the new- 
ly organized Washington, D. C., Life In- 
surance and Trust Council on April 12. 
Mr. Selecman listed the following 
points as essential for a successful coun- 
cil: 
“Keep in mind the fact that the Coun- 
cil is strictly a business organization— 
not a social club. 


“Be choosey about your members. Keep 
your group small enough so it is work- 
able. Not all underwriters and trust 
employees have the capacity to ‘profit by 
the work you intend to do. You must 
have life underwriters and trust men 
who are interested in bettering them- 
selves and their institutions and the 
quality of service they render to their 
customers. 

“Your meetings must produce two 
things: (1) a mutual knowledge of each 
others’ problems in business; and (2) 
an opportunity for you to get to know 
each other better. 

“Finally, the keynote of success of 
your Council will be the faith, trust, and 
belief in the other fellow and a knowl- 
edge of his problems and the type of 
service he is rendering to the public.” 


“If we want to win back the public 
esteem which we deserve and are entitled 
to, it’s high time we quit throwing mud 
at each other—or at anyone else as far 
as that is concerned,” Mr. Selecman con- 


tinued. “Let’s try to serve the public in 
the best possible way we can—and recog- 
nize that other business men are trying 
to do the same thing. Let’s save our 
ammunition and efforts to use against 
those forces which are unfriendly to 
legitimate business, and which do not 
have the best interests of the American 
citizens at heart.” 

Mr. Selecman stated that there were 
now 15 life insurance and trust councils 
actively functioning throughout the 
country and that more were in the pro- 


cess of organization. The movement is 
actively endorsed both by the National 
Association of Life Underwriters and 
by the Trust Division of the American 
Bankers Association. 

The Washington, D. C. Life Insur- 
ance Trust Council was organized in 
January of this year after a joint Com- 
mittee composed of Trust Officers and 
Insurance Underwriters had been work- 
ing on plans for nearly a year. The 
Council is currently composed of 13 
Trust Officers and 13 Life Underwriters 
and its objectives are to help equip its 
members to render the highest type of 
service to the public, to acquaint those 
in need of insurance and trust service 
of the protection and advantages evi- 
denced through life insurance contracts 
and fiduciary arrangements and to de- 
velop closer cooperation and better un- 
derstanding of the proper relationship 
which each type of business bears to 
the other, and to the clients of each and 
to the general public. 


The organization of this Council is 
due to the need for an active and 
healthy organization with exchange of 
ideas, better mutual education, closer 
personal relationship and sound and in- 
telligent cooperation in promoting the 
best interests of the community and 
thereby promoting the extension of trust 
service and the use of life insurance 
in estate matters in the District of Col- 
umbia where the per capita insurance 
coverage is more than double that of 
the nation as a whole and aggregates 
approximately $830,000,000, writes Har- 
old A. Kertz, assistant trust officer, The 
National Metropolitan Bank, who is 
Chairman of the Council’s Publicity 
Committee. The twelve local Banks 
exercising fiduciary powers are acting 
as Trustee of many estates involving 
life insurance proceeds and are named 
as Trustees of policies involving a size 
able total which eventually will be ad- 
ministered for the benefit of dependents 
and charities. It is felt that the form- 
ation of this Council in the District of 
Columbia will be productive of splendid 
results and will lead to the best pos- 
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sible fiduciary and insurance service to 
the public. 


The officers of the Council are as fol- 
lows: Mr. Aubrey O. Dooley, of the 
Hamilton National Bank, President; 
Mr. Richard W. Griswold, of the Guar- 
dian Life Insurance Company, Vice 
President; Mr. Sidney H. Karr, of the 
New England Mutual Life Insurance 
Company, Secretary; Mr. Leonard Mar- 
bury, of the Washington Loan & Trust 
Company, Treasurer. 

The inaugural meeting of the Coun- 
cil was very successful, and was attend- 
ed by approximately 150 persons and 
aroused considerable interest in the 
financial district. 


Closer Contact Between Under- 
writers - Trust Men 


This year the Committee on Coopera- 
tion with Trust Officers, National Asso- 
ciation of Life Underwriters, is again 
placing great emphasis on the develop- 
ment of new Life Insurance-Trust Coun- 
cils, according to the report submitted 
to the National Council, at its Mid-year 
Meeting, April 5, by Paul H. Conway, 
Chairman. Continuing, Mr. Conway 
stated: 


“For the first time, we are attempting 
a much closer coverage of the various 
territories than in past years. Roy 
Booth, chairman of the Committee of the 
A. B. A. Trust Division for cooperation 
with your Committee, was responsible 
for an interesting new development 
which has helped greatly in this en- 
deavor. In the fall of 1939 Mr. Booth 
broke his territory down into zones and 
asked the Committee member located in 
each particular zone to assume the re- 
sponsibility for establishing contact men 
as assistants in each of the various cities 
within his jurisdiction. 

“Many of our appointees were so lo- 
cated as to permit our pairing them up 
with the appointees of the other Com- 
mittee. We believe that some attention 
to this matter next fall and an effort to 
locate our members, to the extent that we 
can conveniently do so, in the same geo- 
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graphical centers as the members of the 
corresponding Committee, will improve 
relationships very greatly by making it 
easier for. our members to have personal 
contacts with the members of the cor- 
responding Committee. 


“Our ‘case load’ of problems has con- 
tinued to decrease; fewer situations re- 
quiring diplomatic attention arise each 
year. This can probably be attributed 
to two things: first, an improvement in 
the economic situation which has result- 
ed in the stabilization of existing trust 
accounts; and, second, by the better mu- 
tual understanding and the widening 
scope of our activities. 


“Again this year we had a most inter- 
esting joint meeting with various execu- 
tives of the Trust Division of the Amer- 
ican Bankers Association and the mem- 
bers of their Committee in February at 
the time of the annual mid-winter Trust 
Conference in New York City.” 


7-0 


F.D.I.C. Membership 


On December 31, 1939, there were 13,589 
operating banks insured by, the Federal De- 
posit Insurance Corporation. For the year 
ended on that date there was a decrease of 
120 in the number of insured banks. 


There were 169 banks eliminated during 
the year: 32 by suspension; 21 by merger 
with the aid of loans from the Corporation; 
and 116 by merger, consolidation, or volun- 
tary liquidation. There were 49 banks ad- 
mitted to insurance. 


Progress of Rehabilitation Program 


During the past year the Corporation 
made material progress on its program for 
weeding out the deadwood from the bank- 
ing system. This is a continuing program, 
framed in the light of conditions in various 
sections of the country and designed both to 
care for occasional emergencies that result 
from local or regional developments and to 
rehabilitate or eliminate insured banks that 
have been operating under difficulties since 
the banking holiday. 

Disbursement during 1939 of some $72,- 
000,000 to protect the 393,000 depositors of 
60 insured banks brought the program for 
rehabilitation of known problem banks near 
completion. 


From report by Leo T. Crowley, as Chairman, 
F.D.I.C. 





THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, March 30, 1940 


RESOURCES 


CasH AND DuE FROM BANKS... .. . . . « $1,522,549,670.85 


U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . .* + * eee 815,586,396.91 


STATE AND MUNICIPAL henna i> Se Oe oe ke ae 151,249,099.82 
STOCK OF FEDERAL RESERVE BANK. ..... . 6,016,200.00 
OTHER SECURITIES . . ; ae 133,434,345.33 
Loans, DiscoOUNTs AND icone’ hore » 639,525,894.61 
ee Se ks a ae ee we we 32,922,346.10 
Orner Reat Estave. . . . .....s. eee 8,147,230.87 
MoRTGAGES ... . ip 2 ee ae ee 10,786,667.14 
CUSTOMERS’ Accurtancs Laastiery co. + eee 16,653,390.08 
Ge ee caw ee ek ee ee oe RS 8,657,147.72 


$3,345,528,389.43 


LIABILITIES 
CAPITAL FUNDs: 


CapitaL Stock. . . . . . . $100,270,000.00 
SURPLUS ... - «+ « « «+ 100,270,000.00 
UNDIVIDED on S« ee & 36,216,918.24 


$ 236,756,918.24 
RESERVE FOR CONTINGENCIES. . . .. =... - 15,156,472.57 
RESERVE FOR TAXES, INTEREST, ETC. . .... . 1,996,347.06 
DEPOSITS. . . se © « + © @ ee ee 
ACCEPTANCES Cuebinies aad ee 17,757,292.37 


LIABILITY AS ENDORSER ON hicciemnaie a AND —— 
oo: ke he 2 a ee eee 4,540,887.09 


OTHER Lininenin i ee ak ae & Cee a ae 8,551,767.93 
$3 ,345.528,389.43 


United States Government and other securities carried at $134,816,563.40 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 





TRUSTS and ESTATES—April 1940 


MERCANTILE TRUST Co. 


a Sa 
Surplus and Undivided Profits . 


We Solicit Your Baltimore Account 


CHARTERED 
1884 


FRED G. BOYCE, Jr., Vice President 


Trust Bills Meet Defeat 


LTHOUGH several measures of vary- 
ing importance to trustees were en- 
acted at the recently adjourned legislative 
session in New York, those of greatest con- 
cern either were killed in committee or 
vetoed by the governor. The two bills 
which were to revise the system of comput- 
ing trustees’ fees (see February Trusts and 
Estates, p. 164) were pigeon holed in com- 
mittee because of opposition to the provision 
for annual commissions on principal. The 
State Bankers Association, sponsor of the 
bills, hopes to convince the opposition of the 
legitimate need for this revision, and has 
asked the respective committees to hold the 
measures until the next session. 

Among the bills which Governor Lehman 
vetoed were one which would have permit- 
ted fiduciaries to invest in certificates, bonds 
and notes secured by mortgage or deed of 
trust on real property insured by the Feder- 
al Housing Administrator, or in investments 
issued by him; one which would have made 
the transfer tax on estates a lien for 10 
years only after letters testamentary or 
of administration had been issued; and one 
which was designed to alleviate the burdens 
of the stock transfer taxes. 

Laws enacted included a measure provid- 
ing the procedure for obtaining new certifi- 
cates of stock where the issuing corporation 
has refused to issue the same in place of a 
lost or destroyed certificate; (Ch. 18) an- 
other which extends to “trusts of any kind” 
the rule that investment of funds shall be 
at the sole risk of the trustees unless such 
would be proper if made by an individual 
acting as trustee or is permitted by the 
instrument (S. B. 584); one which extends 
the law exempting railroad obligations from 
certain requirements, in order to be eligible 


of BALTIMORE 
~~. oe + s Oe 


$3,900,000 


A. H. S. POST, President 


In New York Legislature 


for savings bank investments, to include the 
year 1939 (Ch. 420); a bill relating to the 
effect of adoption on the right of inheritance 
(Ch. 442); a statute regulating the con- 
version of a national bank into a state bank 
or trust company (Ch. 37). Report on 
other measures still before the governor at 
the date of going to press will be published 
next month. 


a 


California Removes Discrimination 
Against Trusts 


The California Gift Tax Act of 1939 has 
been amended by this year’s legislature to 
grant the $4,000 annual exemption to gifts 
made in trust. Last year, following the 
lead of the Federal government, the legis- 
lature provided that the exemption would be 
applicable only to outright gifts. Gifts of 
future interests remain without the exemp- 
tion status. 


At the same time, the provisions relating 
to gifts of community property were re- 
vised so that now the transfer of such 
property to a third party will be deemed to 
be a gift of one half by each spouse. 


eS 
Kentucky Gets Unclaimed Estates 


H. B. 321, enacted at the 1940 legislative 
session in Kentucky, provides for the li- 
quidation of unclaimed estates or unclaim- 
ed parts thereof, “having situs in this Com- 
monwealth,” and payment of the proceeds, 
less expenses, to the Department of Rev- 
enue. An annual yield of $150,000 is ex- 
pected as a result of the law. 





Trusteeship ina Changing World 


FRANKLIN B. KIRKBRIDE 


POPULATION TRENDS AND TRUST BUSINESS 


E ARE becoming a nation of older 

people. The birth rate is dropping. 
It will continue to decline until the vol- 
untary control of family size has extend- 
ed to all population groups. People are 
living longer. Immigration has almost 
ceased. The rate of increase in the pop- 
ulation is slowing down. The census of 
1940 will probably show the rate of in- 
crease from 1930 to 1940 has been only 
half what it was during the preceding 
decade. If present trends continue, after 
reaching a maximum population of pos- 
sibly 152,000,000 about 1955, the trend 
will be reversed. By 1970, the number 
of people 65 and over probably will be 
more than double what it is today, but 
the number of children of school age may 
be substantially smaller than at present. 
By 1980, half the population of voting 
age may be over 49 instead of less than 
one-third now. 

Eventually the forces tending to in- 
crease longevity and those limiting births 
are likely to be checked and so result in 
a more stable population. When that 
will happen and just what the total figure 
will be are difficult to forecast. It will 
probably be less than the population in 
1955, or maybe even below today’s total. 

Certain effects of today’s population 
trends can be forecast with some assur- 
ance. As the number of children of 
school age decreases, there will be more 
and more demand for better, more inten- 
sive, longer training. It is likely that 
the cost of education will continue at the 
present level, maybe increase. 

We think of ourselves as a literate 
people, but this is far from true and 
there are large areas, particularly in the 
southeast, southwest and northwest, 
where education can hardly be dignified 


by that term. It is those regions, which 
contain only about one-third of the total 
population, that in 1938 furnished 51 per 
cent of the excess of births over deaths. 
Yet it is in these areas that maternal and 
child welfare services are meager. 

We are going to have more old people 
to support. It means not only large in- 
creases in old-age allowances, but in hos- 
pitals, doctors and nurses. It means a 
more or less stable number of people of 
productive age supporting an increasing 
number of dependents. Half our hospi- 
tal beds are today occupied by cases of 
mental disease and defect. The number 
of these sufferers may double. The in- 
creasing load of old-age dependency must 


- be looked forward to as inevitable. 


Conserving Human Resources 


E HAVE, today, no population pol- 

icy that fits into the scheme of 
American life. France woke up to the 
need for a population policy between 
1927 and 1939. In the three years be- 
tween 1934 and 1937, Sweden became 
alive to it. Some day, it will hit us be- 
tween the eyes. 

There is nothing easier than exploit- 
ing natural resources, depending on im- 
migration for cheap labor, letting effec- 
tive action lag behind knowledge and so 
creating a temporary and fictitious sur- 
face prosperity. We have, however, turn- 
ed the corner of the road and our reck- 
less past extravagance and wastefulness 
is forcing us to call a halt, to recognize 
the folly of unnecessary waste whether 
in natural resources or human beings. 

Are the implications of all these facts 
and trends gloomy, depressing, tragic? 
Far from it. They are a challenge to 
the resourcefulness of America to be up 
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and doing, to plan wisely, to act intelli- 
gently. 

Lord Melbourne said, “Those who re- 
sist improvements as innovations will 
soon have to accept innovations that are 
not improvements.” 

Let us face the facts squarely. Differ- 
ential fertility is a social problem. Start 
with that fact and study its implications. 
Some of the poorest rural areas in the 
southeast, southwest and northwest are 
characterized by reproductive rates suf- 


ficient to double their populations in one 
generation, if there were no out-migra- 
tion, while in the cities the birth rate is 
too low for self-replenishment of urban 


population. There is undernourishment, 
poverty, disease among the groups that 
are most prolific, that recruit our urban 
population. That is where undernour- 
ishment, malnutrition, lack of proper 
housing take toll, among these low in- 
come groups, in spite of the fact they 
are the hope of the nation. 


Making a Better Race 


F WE do make enlightened use of our 

technical knowledge, it will be pos- 
sible to improve the standard of living 
where it is low, to develop stronger, bet- 
ter people by seeing to it that adequate 
standards of nutrition are developed, that 
education and technical training make 
the most of native intelligence. 


I have been profoundly impressed by 
the fundamental research sponsored by 
the Milbank Memorial Fund in popula- 
tion and differential fertility, in nutri- 
tion and housing and in the implica- 
tions which are inescapable corollaries. 
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The preceding paragraphs give my in- 
dividual reaction to some of the state- 
ments made at the round table on popu- 
lation of a recent Milbank conference 
and the able summary of the delibera- 
tions made by Frederick Osborn, its 
Chairman. My first approach to and in- 
terest in population trends resulted from 
a talk, long ago, with Henry S. Pritchett, 
then President of the Carnegie Founda- 
tion for the Advancement of Teaching 
and a Director of the Atchison, Topeka 
& Santa Fe Railroad. He was, even 
then, disturbed by what he felt were 
inescapable repercussions which would 
halt railroad expansion as a result of 
lag in population growth. 


Investment, accumulation and distrib- 
ution of wealth are affected profoundly 
by population growth, by the standard 
of living. If our standard of living as 
a nation is to rise, there can be no hit 
or miss laissez-faire lack of policy in the 
future. Resources must be conserved, 
invention and the resourcefulness of the 
American people must be depended on to 
face and overcome problems that might 
well destroy a less hardy and adven- 
turous people. We are our brothers’ 
keepers. Public health is a concern of 
vital importance to us all, to none more 
important than the beneficiaries of pre- 
sent and future accumulations of wealth. 
The obligation of wealth is to supply not 
only venturesome capital, but vision and 
leadership as well.* 


*Any of my readers who want to study this 
subject further can secure a copy of the proceed- 
ings of the Milbank Memorial Fund conference, 
when issued, by writing me c/o Trusts and Es- 
tates.—F. B. K. 


No More Baby Bonds for Trust Funds 


Effective April 1, 1940, trustees, whether 
individual or corporate, will no longer be 
able to purchase United States Savings 
Bonds for their trust accounts, under the 
revised Treasury Department regulations 
governing the sale of these so-called baby 
bonds. Henceforth, bonds will be register- 
able only in the names of natural persons, 
in their own right, whether adult or minor. 
There may not be more than two co-owners, 
and the registration shall be X or Y. 





Preserving Financial Security 


New England Conference Discusses Life Insurance and Trusts 


RECORD gathering of life under- 

writers and trust officers attended 
the all-day program of the New England 
Conference sponsored jointly by the Bos- 
ton Life Underwriters’ Association and 
Boston Life Insurance and Trust Coun- 
cil on March 14. “Preserving Financial 
Security” served as the theme of the 
addresses by leaders in both fields. The 
program was under the supervision of 
J. S. Braunig, general agent, Massachu- 
setts Mutual Life Insurance Company, 
and Basil S. Collins, C.L.U., assistant 
vice president, Old Colony Trust Com- 
pany. Following are summaries of the 
principal talks. 


Modernizing Our Death Tax 
Viewpoint 


Milton Elrod, Jr. 


Legal Editor, The Insurance Research and 
Review Service, Inc., Indianapolis 


N THE past, in our approach to death 

tax problems, life underwriters, and 
perhaps to a certain extent trust men, 
have had a tendency to make our ap- 
proach to the individual on the basis of 
tax savings and tax reduction and tax 
avoidance. There are two blades to 
the death tax scissors—one being the 
avoidance and reduction of the poten- 
tial liability to the lowest possible fig- 
ure, and the other the meeting of the 
unavoidable costs in the most econom- 
ical fashion possible. And in the past 


most of our emphasis and approach to 
the whole problem has been upon the 
avoidance and reduction of the tax lia- 
bility. Even in presenting life insur- 
ance, we have had a tendency to place 
the emphasis upon its tax exemptions 
and its use to reduce the tax burden, 
coming in secondarily with its use to 
meet the remaining and unavoidable 
costs. 


I am wondering if today that is not 
perhaps the wrong approach to the prob- 
lem. I am wondering if we should not 
magnify the tax danger in discussing 
the problem with the prospect, instead 
of tending to minimize it; if we should 
not build up for the prospect the story 
of the past history of tax increases, how 
taxes have climbed higher and higher, 
how taxes in England are tremendously 
greater than those which we face even 
today. And I wonder if we ought not to 
emphasize to the prospect the fact that 
many if not most of the methods of 
avoidance and reduction of taxes in the 
past have been one by one eliminated 
from the picture. 


Many of the things that were accepted 
as standard procedure five years ago are 
no longer possible. For instance, the 
Supreme Court, in the Clifford case,* 
even went so far as to suggest that for 


tax purposes the courts should take cog- 


*See “Taxation of Trust Income,” by McClain, 
March 1940 Trusts and Estates, 251. 
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nizance of the fact of family solidarity, 
ignoring the separate legal rights of hus- 
band and wife. Certainly, it is possible 
to build up a definite case for the state- 
ment that many of the things that we 
thought were tax savings plans in the 
past no longer carry with them those 
savings. 

Of course, certain procedures do re- 
main from the standpoint of death taxes 
that are basically sound and proper and 
tend to reduce the potential liability. 
Thus, the use of a testamentary trust to 
avoid a second inheritance tax at the 
death of the wife or children who in- 
herit from the father, and to a certain 
extent the use of living gifts, provide 
legitimate methods of reducing the po- 
tential tax burden. Likewise, taking ad- 
vantage of the special insurance exemp- 
tion fits into this classification. 


Dangers of Living Gifts 


However, it seems to me that in the 
past perhaps we have over-emphasized 
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the advantages of living gifts, intended 
to minimize the problems and restric- 
tions. Too often, I am afraid, we have 
used the example of the man of extreme 
wealth, and mistakenly applied those 
principles to the man of merely mod- 
erate wealth. 

I think that every living gift should 
be weighed against the possible needs of 
the donor in the future, because there 
are many instances in which the future 
savings may be inadequate in the light 
of lost control over the property. Living 
gifts should seldom if ever be made 
when the donor’s investments are con- 
centrated in one or two types of assets. 
For instance, where the estate is con- 
centrated very largely in close corpora- 
tion stock, I do not believe it advisable 
to give away very much of the other 
estate property because of the uncertain- 
ty as to the future of this investment. 
Nor should living gifts be made unless 
the donor is certain that he will not need 
the property under any conceivable fu- 
ture contingency. 

Likewise, in connection with living 
gifts, I think that too often we assume 
the possibility of death tomorrow, and 
in this connection it is dangerous to 
assume that, although it is ordinarily 
the assumption in an inheritance tax in- 
surance presentation. But too frequent- 
ly in the past we have assumed death 
tomorrow in cases where that was not a 
very likely assumption, with the result 
that gifts have been made which should 
not have been made and which have 
“backfired.” 


Emphasize Source of Tax Payment 


But assuming that such steps as can 
be taken have been taken to reduce the 
tax bill, I think that this procedure 
should be minimized, and the emphasis 
placed not so much upon the size of the 
tax bill, as upon its source of payment. 
It isn’t so much the amount of the taxes 
in most instances that causes the trouble, 
but the impossibility of getting that 
amount out of the estate in cash. 

Thus it seems to me that instead of 
going in to the man as something of a 
tax expert and anticipating that in grat- 
itude for this saving he will purchase 





certain. insurance from us, we should 
somewhat change our procedure today. 
We ought to go in to the man, and point 
out to him that this tremendous tax prob- 
lem is getting worse, and certainly is not 
going to get better in the future. With 
the foreign situation as it is, the prob- 
abilities are for increased taxes here, and 
such tax increases are legitimate and 
proper when we look at the situation 
from the standpoint that we are receiv- 
ing benefits and freedom and protection 
that almost no other country in the world 
enjoys today, and we are going to have 
to pay for it if we expect to maintain it. 

I think we could emphasize to the man 
the story in England, and the fact that 
many if not most of the avenues for tax 
reduction have been gradually restricted 
or eliminated. 

We should suggest that certain ave- 
nues for tax reduction remain, and that 
these avenues will be taken into consid- 
eration in our presentation to him, but 
nevertheless there is going to be a tre- 
mendous tax bill, and the problem is how 
to meet it. And of course the simplest 
and most economical way to meet it is 
through life insurance which will pay it 
for the estate instead of from the estate. 


Business Insurance 


Leon Gilbert Simon 


Associate General Agent, Equitable Life 
Assurance Society, New York City 


T IS a mistake to believe that Business 

Insurance applies only to big business 
interests. By analogy, it is just as im- 
portant to the small concern as the $5,000 
or $10,000 life insurance policy is to the 
laboring man’s widow. The majority of 
business insurance policies being written 
today are of comparatively small denom- 
ination, the average being about $8,000. 


Business Insurance is essential to both 
corporations and partnerships. It may 
be used to provide the money with which 
the surviving partner or stockholder can 
purchase the deceased’s interest. The 
surviving partner or stockholder thereby 
succeeds to the full ownership of the 
business. This avoids embarrassing en- 
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tanglements and eliminates a situation 
where the widow or another heir “comes 
into the business.” It also eliminates 
the necessity of a surviving partner or 
stockholder borrowing money to buy his 
late associate’s interest. 


It has been argued that Business In- 
surance is essential for large corpora- 
tions but not so urgent for partnerships. 
This idea is wholly incorrect. Ordinarily 
the death of a partner immediately dis- 
solves the partnership, the surviving 
partner becoming responsible for all 
partnership debts. Under these condi- 
tions, it is very advantageous for the 
surviving partner to have a Business 
Insurance Agreement in force supported 
by life insurance so that he will have 
the money in hand to pay off the deceased 
partner’s interest. 


In the close corporation, Business In- 
surance is extremely essential. It makes 
no difference whether one stockholder has 
a larger share of stock than another; 
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the ownership of the close corporation 
stock should be redistributed through 
Business Insurance upon the death of the 
stockholder. 

_Where Business Insurance is used to 
buy the interest of the decedent it is es- 
sential that all details be explicitly stated 
in the written agreement and it must 
be kept in mind that the life underwriter 
should not draw legal documents. The 
underwriter should not submit the legal 
agreement to the prospect, but merely 
outline what the agreement should con- 
tain. The underwriter should be thor- 
oughly familiar with the purpose of the 
agreement and with its essential charac- 
teristics, but some competent lawyer 
should do the actual preparing of the 
agreement. 


Credit Stability Assured 


The credit standing of a firm is often 
measured by the amount of Business In- 
surance which it carries. Progressive 
mercantile agencies and banks (includ- 
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ing the Federal Reserve Bank) ask how 
much of such life insurance is owned. 
It forms an important item on financial 
reports and statements. Business Insur- 
ance not only creates credit, it also acts 
as a shock absorber when credit stability 
is threatened. When the important per- 
son in a firm dies, it follows that the 
business suffers a certain economic loss. 
The credit of the firm may be curtailed, 
creditors may become anxious about the 
stability of the business, the bank may 
refuse to renew notes and the morale of 
valuable employees may be undermined 
by a feeling of uncertainty or worry 
concerning their future. 

There are several other secondary ad- 
vantages which Business Insurance of- 
fers a business enterprise. For example, 
after Business Insurance policies are in 
force a few years their cash values con- 
stitute an emergency fund which may 
be used for business purposes during the 
lifetime of the insured members of the 
company. The Business Insurance agree- 
ment may be so written that when the 
members of the company reach advanced 
ages, the cash values in the insurance 
policies can be used as a first payment 
to retire the members from the business. 
Sometimes a business organization needs 
additional capital for expansion and 
authorizes a special bond issue so that 
the proceeds can be used for such a pur- 
pose. In that event the responsible lives 
may be insured with the understanding 
that upon the death of one of the insured 
persons, the proceeds of the policy will 
be available to retire the bonded indebt- 
edness in whole or in part. 

To sum up, Business Insurance specifi- 
ically accomplishes the following pur- 
poses: 


1. It replaces the economic loss of a 
valuable life. 


2. It retires the decedent’s interest 
and allows the survivor to continue. 


3. It provides an available emergency 
fund. 

4. It acts as a shock-absorber. 

5. It retires individuals at old age. 

6. It stabilizes credit standing. 

7. It retires outstanding indebtedness. 





[The speaker discussed at length the 
role of banks and trust companies acting 
as trustee in a Business Insurance 
Agreement in large cases and defined 
the use of the corporate trustee as in- 
surance against litigation.] 


Preserving Financial Security 


Roland E. Clark 


Pres., Trust Division, A. B. A.; Vice Pres., 
National Bank of Commerce, Portland, Me. 


HILE fully aware of the splendid 

work of the Life Insurance and 
Trust Councils, I should like to point out 
that much yet remains to be done in the 
cementing of our relationship through a 
broader understanding of each other’s 
problems and the practical application in 
every day practice of the principles fos- 
tered by these Councils. 


[Mr. Clark then reemphasized the im- 
portance of the problems confronting 
trust institutions and the solutions there- 
of which the Trust Division has provided 
or is working to provide. See February 
1940 Trusts and Estates 127; September 
1939 Trusts and Estates 308]. 


The movement initiated by Boston in 
1930 has spread with slow but well plan- 
ned growth until there are now 14 Life 
Insurance and Trust Councils. In 21 
other cities, serious consideration is be- 
ing given to the advisability of the estab- 
lishment of councils. 


Before the organization of any council, 
it is vital that introductory work be done 
among the life underwriters and the 
trust men to make certain that they are 
approaching the organization with the 
right attitude and with a keen under- 
standing of what these councils can ac- 
complish as well as what cannot be ex- 
pected from them. 


The Life Insurance and Trust Council 
does not in any way call for or sponsor 
high pressure salesmanship of either life 
insurance or of trust service. Nor is it 
looking primarily to the development of 
new business either for the life under- 
writer or the trust institution. On the 
other hand, it does unquestionably call 
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for thoughtful and serious consideration 
for the welfare of the public. 


With honest and constant considera- 
tion of real service to the public ever in 
our minds we can, in that way only, be 
of any worthwhile assistance in “Pre- 
serving Financial Security.” 


Preserving Individual Reserves 
Roger B. Hull 


Managing Director & General Counsel, 
National Assn. of Life Underwriters 
New York City 


HE close of life insurance hearings 

by the TNEC will not result in the 
relaxing of vigilance by the life under- 
writers of America but rather a course 
of action based upon a philosophy of en- 
trenchment, fortification and reconstruc- 
tion—a preservation of individual re- 
serves. 


Whatever the eventual results of the 
investigations, the institution of life in- 
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surance is going to continue to go strong- 
ly forward, expanding the scope and the 
quality of its service under the funda- 
mentals of the American system. 
Whether we do go strongly forward de- 
pends much more upon what you and 
we do about it, than upon what even- 
tuates out of our national capital. 

For too long, those of us who know 
and appreciate the values of life insur- 
ance have been willing to let discontent- 
ed elements monopolize the channels of 
communication for the shaping of public 
opinion. While we have been idle, the 
subversive elements have been at work. 
Our best defense has become an enlight- 
ened rebuilding of public opinion, based 
upon a complete understanding of life 
insurance and its problems. 

To be ready to admit that there are 
too many unqualified agents in the busi- 
ness, and to strengthen the representa- 
tion of life insurance by the agent, 
through strengthening the agent’s char- 
acter and performance are necessary ad- 
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juncts to a constructive campaign on the 
part of the life insurance business. 


The most important thing for us to 
understand is that the suspicions and the 
confusions that have been engendered in 
the public must be met and overcome on 
a broad base of intensified service to the 
insured. 

Members of both professional groups 
are the first line of defense against the 
“term insurance fallacy.” Trust men must 
join in the preservation of individual re- 
serves which are being so devastatingly 
torn down through the ill-advised and 
selfish representations of insurance coun- 
sellors and advisors. 

State supervision for nearly 100 years 
has been a tremendous power in the safe- 
guarding of an institution which in pub- 
lic service, in the abolition of poverty, 
in the protection of property values and 
in the economic and industrial growth of 
the nation, has had an _ unparalleled 
growth, has made an extraordinary re- 
cord. The supervision and control of 
individual reserves in this country must 
never become, as Senator Tydings of 
Maryland recently warned, a politician’s 
paradise. 


Social Security and Insurance 


John R. Campbell, Jr. 


Regional Representative, Bureau of Old-Age 
and Survivors Insurance, 
Social Security Board 


EDERAL insurance payments to sur- 

vivors of the insured wage earner 
who dies after 1939 are paid as a mat- 
ter of right and are not to be regarded 
as welfare or relief. Payments to sur- 
vivors can be made regardless of the 
age at which the insured wage earner 
dies after 1939. It makes no difference 
whether the insured wage earner leaves, 
at the time of his death, real estate, bank 
accounts, securities, or other valuable 
property. 

Long experience, but especially during 
the past twenty-five years, has shown 
that ordinary life insurance seems to 
grow rapidly whenever strong competi- 
tion develops. This has been noted in 
industrial insurance, group life insur- 





ance, savings bank insurance and war- 
risk insurance. In the development of 
each of these forms, it could be assumed 
that the ordinary insurance facilities of 
the time were not meeting adequately 
that particular kind of risk. 


Today, even with all these forms of 
protection the total may be insufficient 
for the requirements of the United 
States. When all these types are added 
together, there is found less than $1,000 
of life insurance per capita in force in 
this country. Judging from our own 
conversations with representative insur- 
ance men, it appears that the Federal in- 
surance program is likely to enlarge 
rather than to diminish the ordinary life 
insurance business. 


Most insurance men seem to endorse 
social security benefits. They feel fur- 
ther that these should stimulate an addi- 
tional life insurance protection, especially 
for those in the middle and upper income 
groups. A greater interest in the field 
of trust agreements, long-term endow- 
ment policies, annuities, and various 
types of deferred life annuities might 
well be expected. 


THER speakers on the program 

were Dewey R. Mason, general 
agent, Aetna Life Insurance Co., at Syr- 
acuse, N. Y., who pointed out the errors 
of certain sales ideas, rather than the 
customary presentation of proven sales 
methods; Myron E. Smith, of Phoenix 
Mutual, Boston, whose address was en- 
titled “Two Years in the Field”; and J. 
Harold Stubbs, C.L.U., Equitable Life, 
Boston, who spoke on “Underwriting 
Financial Objectives.” 


Florida Trust Conference 


In an informal but effective conference 
with some twenty trust officers from var- 
ious cities in Florida, Gilbert T. Stephenson, 
director of trust research of the A.B.A. led 
discussions on operations, tax and other 
trust problems. The sessions were held on 
March 21 in the auditorium of the First Na- 
tional Bank in Palm Beach. Fontaine Le- 
Maistre, vice president and trust officer, 
and chairman of the Trust Division of the 
Florida Bankers Assn., was in charge of the 
meeting, 


Ww 


A trust officer wrote to 10 banks, 
including 4 of the country’s largest, 
asking “What is your opinion of 
Purse service?” Answers from 7 
banks (3 did not reply) were: 
—“Weare using The Purse Company 
program and think very highly of it.” 
—“The Purse Company certainly 
understands trust advertising; we have 
had better results with their material 
than with any other service used.” 
—*“Their service is acceptable in every 
respect.” 


—*“T am very partial to their material.” 


—“We have a very high regard for © 
The Purse Company.” 


—“With their cooperation, our cam- 
paigns have produced a substantial 
amount of business.” 


—‘‘We have been using Purse Com- 
pany material exclusively.” 


Ww 


Many banks now securing a gratifying 
amount of trust business began using 
Purse service after an officer read a 
message like this and asked us for 
complete information. If you obey 
that impulse now, the end of this year 
may find ample evidence, in your 
trust department’s new-business rec 
ords, that continuous use of Purse 
service will prove a profitable invest- 
ment for your bank. Write now to 
Chattanooga. 


The Purse Company 


Chattanooga, Tennessee 


Headquarters for Trust Advertising 


BOSTON NEW YORK CHICAGO LOS ANGELES 
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Probate Records Inadequate — 
How Lack of Uniformity Handicaps 


Needed Actuarial Data 


PAUL S. CHALFANT 
Vice President, The Purse Company, Los Angeles 


WNERS of American Telephone and 
Telegraph Company stock have been 
contented recipients of an annual divi- 
dend of $9 a share throughout the de- 
pression and the recession. Voluntary 
installation of new equipment from time 
to time, vastly improved local and long 
distance service, and actual reduction in 
many local and toll charges seem to have 
left the subscriber quite as satisfied as 
the stockholder. Of course the subscrib- 


er is conscious each month of the ser- 
vice charges and credit policy of the 
Company. 

One of the many forms of research 
carried on by the Telephone Company 
for years has a definite parallel in one 


branch of banking service. This is the 
predetermination of the probable num- 
ber of subscribers in your city and mine 
from 5 to 20 years hence; yes, even the 
number of toll messages each exchange 
will be called upon to handle next year, 
and the increase in the number of coin 
box pay stations required in the evolu- 
tion of a residential to a business dis- 
trict. 


Upon the basis of this commercial and 
market research engineering are laid pro- 
grams and budgets to meet equipment 
requirements as well as to anticipate 
reasonable costs and charges for service 
rendered. But the Telephone Company’s 
foresighted policies are in sharp con- 
trast to many “well-rooted” banking 
practices. 


How Much Business in Future? 


HERE is the reasonable certainty 
of the number of telephone subscrib- 
ers—and bank customers—who will die 
during 1945 or 1940. Deceased persons 
have no further use for telephones and 
checking accounts, but the estates of a 


number of them may contribute profit- 
able earnings assets to the trust depart- 
ments which have solicited their busi- 
ness. The random probate court studies 
which my associates and I have made in- 
dicate that two-thirds of the “last” wills 
which will be probated in 1945 have not 
yet been written. Yet the fact that they 
will be probated is as certain as death 
and taxes. 

Information essential to a study of 
probate court records with a view to pro- 
jecting the future market is now well 
determined. But processes for securing 
the information are for the most part 
so tedious as to discourage even the most 
patient “research engineer.” 

For years trust men have gathered in 
regional and national conferences to dis- 
cuss “uniform laws” and “rights and 
duties,” “administrative problems” and 
“effect of taxes” and “public relations,” 
but to date no voice of inquiry has been 
raised as to where and when and how 
much business is to be had upon which to 
apply all of their operating efficiency, 
important as it is to a constructive sales 
program. 

The manner of keeping probate court 
records lies pretty much in the discretion 
of the probate court. Where the clerk’s 
office is one in which there is little polit- 
ical competition, and election practically 
amounts to life tenure, improvements in 
methods are usually slow. Even where 
it may be a political plum, with a new 
“chief” every four years, he leaves the 
real work to deputies and clerks who see 
little reason to advance suggestions for 
change. Rare indeed are Judge C. Edgar 
Kettering and Chief Clerk John L. Grif- 
fith at Denver, who are introducing the 
most modern methods adaptable to the 
conduct of this office, following discus- 
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sion with other courts and with attor- 
neys and trust officials. 

Writing entirely from experience in 17 
Western states, I would sugges. some of 
the data which can be included in pro- 
bate records without any additional bur- 
den upon the office staff. At the same 
time I am mindful of the fact that as 
far as the public interest is concerned, 
records are adequate if the facts con- 
cerning any ONE estate are available to 
interested parties. 


Making Records Easily Accessible 


LL records are indexed. After the 
index, the next book records the fil- 
ing of each document, and may be known 
as a fee book or register of actions. It is 
in this record that nearly all information 
essential to market analysis can be noted 
in summary at the time of filing of 
papers, thus relieving one of the need 
for examining wallets sometimes inches 
thick. 

Let us run down the page of the regis- 
ter of actions. Naturally the name of the 
decedent comes first. We check whether 
male or female. Always the name of 
the attorney is equally prominent. 

The petition for letters is filed. If, 
with the petition in hand, the clerk would 
indicate whether the application is for 
administrator or executor, testacy would 
be recorded. And why not write down 
the name of the petitioner before the ink 
runs out? One look will reveal whether, 
in the case of a will, the executor is an 
individual or a bank. 


CHICAGO « ILLINOIS 


At about the same time, the will is 
filed, and there is a will in 85% of estates 
over $25,000. It is interesting to know 
the date on which the will was made. 
If it is not entered at this time in the 
record it is necessary to go to the files 
for this information. Wills are interest- 
ing human documents, especially the oc- 
casional holographic instrument lacking 
in legal lingo. They must be read to 
determine whether or not they contain 
trust provisions, but these will be found 
mostly in larger estates, so the inventory 
is important. 


I submit it will not create an additional 
burden upon the taxpayer if, instead of 
recording “Inventory filed” the clerk 
write “Inventory filed $99,999.” Some 
jurisdictions have inventory forms which 
include the total amount, and some re- 
quire a recapitulation of the items of 
real estate, stocks, bonds, and miscellany. 
I have seen a 20-page typewritten inven- 
tory with no totals. Then one must turn 
to tax clearance or final account for the 
total inventory. A “request” by probate 
clerks would develop uniformity in the 
filing of inventories, an important part 
of market study. 


Details vs. Summaries 


EYOND this point studies are more 
detailed. Causes and results of liti- 
gation can be determined only by reading 
the record, but the index should indicate 
whether or not these actions are of suf- 
ficient importance to take the time re- 
quired to examine them. 





Tax records are important. I see no 
way in which useful information can be 
had without detailed examination. It 
took me a full day at Sacramento to 
copy the county court probate numbers 
of estates over $10,000 paying inherit- 
ance taxes is one six months period, or 
rather taxable estates of $10,000, because 
the records of total inventory and exemp- 
tions were not available there. 

The final account, too, will require 
study to determine the shrinkage due 
to debts, taxes and fees, but this is of 
lesser importance in anticipating the fu- 
ture market for trust services. Executor 
fees are earned on inventory. 

Articles on the trust market, by Albert 
Journeay, have pointed out that until 
some more accurate formula is developed, 
it must be assumed that estates to be 
probated in any community during the 
next 5 years will follow the pattern of 
those disclosed through the probate court 
records of the past 5 years in number, 
sex and dollar volume. And it is not to 
be assumed that any greater number will 
name corporate executors and trustees 
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than in the past unless prospects are 
sought out, educated, sold. 

It has been my experience in nearly a 
hundred county seat cities that probate 
court clerks are courteous and anxious to 
be of service. Local trust associations 
can very easily prevail upon them to 
include in their records the few addi- 
tional items suggested here. Coopera- 
tion between the two could be of mutual 
usefulness in providing the “vital sta- 
tistics” in better form. Progressive 
ideas, intelligent research, and sound en- 
gineering cannot fail to bring trust de- 
partment profits to a place of major im- 
portance in American banking during 
the next decade. 


Answers to a questionnaire which was 
distributed to the members of the New 
York State Bankers Association by the 
Committee on Legislation show that a. 
total of 368 banks opposed Saturday closing 
throughout the year, whereas 303 are in 
favor of the holiday. 479 Banks favored 
closing during July and August, 192 
against. Recent legislation permits Satur- 
day closing from June 30 to Labor Day. 
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WaxAhacHie Letter 


AMUEL INSULL made quite a few re- 

cords in his time ... both ways. No- 
body need be surprised, consequently, if 
he left still another behind him; few, if any 
estates in recent years have been more 
deeply insolvent than his. According to 
the probate record, there was $7,800 left 
to be distributed among claimants with bills 
for $4,309,700. Still, from the point of 
view of lack of correspondence between the 
provisions of the will and the assets with 
which to carry them out, perhaps that isn’t 
a record after all. Mr. Insull merely left 
whatever might be left . . . which seemingly 
turns out to have been some $4,300,000 less 
than nothing ... to Mrs. Insull. But the 
late John Armstrong Chaloner, by compar- 
ison, really spread himself. 


Comparatively few people, probably, re- 
member that colorful gentleman who chang- 
ed his name from Chanler because he 
couldn’t get along with his aristocratic 
family, who spent about half his life keep- 
ing out of the insane asylum to which that 
family sought to consign him, and who sent 
his brother, apropos of that gentleman’s 
marital difficulties with the beauteous Lina 
Cavalieri, the historic telegram: ‘“Who’s 
looney now?” But his will was a thing 
of beauty and a joy forever. 


It set up an elaborate series of educa- 
tional foundations, all named, in one way 
or another, for Sir Walter Raleigh, and 
professedly designed to provide for the 
rearing of chosen worthy young men under 
the principles laid down by Napoleon. It 
was approximately a $12,000,000 plan, and 
any trust company could have been forgiven 
for smacking its lips over it; but for one 
little detail. 


There wasn’t any money. 


* * * 


Then again, how would you like to be the 
bank out in Portland, Oregon, that has to 
take over the $77,000 estate of a 107-year- 
old, blind and bedridden man whose own 
great-granddaughter is his official guardian, 
whose 77-year-old son is sitting, highly dis- 
satisfied, on the sidelines, after his father 
had refused to accept him as guardian on 
the ground that he is too advanced in age 
to be competent? Probably that Portland 
bank would welcome the job of running a 
ball club as a relief. 


OME people here and there were sur- 

prised when the estate of Guy W. Bal- 
lard was probated the other day. Guy 
Ballard, in case you didn’t know, was the 
man to whom it was revealed from heaven, 
some years back, that he was a re-incarna- 
tion of St. Germain. (Nobody around here 
was able to remember exactly who St. Ger- 
main had been, but the opinions of the 
heathen don’t matter.) Anyway, Mr. Bal- 
lard... or St. Germain... went forth and 
founded a cult known as “The Great I 
AM.” (It must have been just a curious 
coincidence that it flourished especially 
vigorously in Hollywood.) But after tour- 
ing the country high, wide and handsome, 
hiring enormous halls and gathering in un- 
told thousands (of devoted followers) he 
left (in Chicago) an estate of only $7,500. 


But what’s so surprising in that? Ob- 
viously, he must have laid up his treasure 
in heaven. 


* * * 


- ROY WAYLAND, vice-president of 

the Valley National Bank of Phoenix, 
Arizona, so the A.P. informs us, believes 
grit and heroism should be honored. And 
don’t we all? But one can’t help wondering 
if that was the only reason Mr. Wayland 
went out of his way to make a grand fuss 
over 7-year-old Bruce Crozier, of Winslow, 
who found his own way out of a trackless 
forest in northern Arizona in which he had 
been lost for a week. Wasn’t Mr. Wayland, 
in endeavoring to inculcate in Bruce’s 
youthful hankering for banking as a career, 
really exercising remarkable and praise- 
worthy foresight? 


Think what a boy with talents of that 
kind can do when it comes to finding a 
bank’s way out of the A.A.A., the F.H.A., 
the H.O.L.C., the R.F.C.. and the S.E.C. 
. . » not to mention the current bond mar- 
ket! Boy, what a trust officer you’ll make 
some day! 


* * * 


One of the banks down our way proudly 
reported its “organized movement” for new 
business took in everybody “from the presi- 
dent to the office boy.” We've been trying 
ever since to find time to ask it, on the level 
now, just what the office boy does and how 
much business he’s brought in. 
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Probate Research 
Survey Reveals Composition of Estates 


NE of the most comprehensive surveys of estates ever undertaken has recent- 
ly been published by the University of Washington, Seattle, under the direc- 
tion of Prof. James K. Hall. Entitled “A Study of Probated Estates in Wash- 
ington with Reference to the State Tax System,” this 56-page pamphlet presents 
not only the findings based on an analysis of 7,992 probated estates in six repre- 
sentative counties in that State, but brings together, for comparative purposes, 
statistics obtained from other surveys, made in the past two decades, which cover 
a generous cross section of the United States. 
Prof. Hall’s philosophy of taxation is expressed in these words of the Intro- 
duction: 


“A fundamental responsibility of government is to foster and encourage economic 
activity and development in all lines of beneficial endeavor. In the proper discharge of 
this responsibility, no consideration appears to be of greater importance than the pro- 
vision of equitable, economical and soundly administered tax systems ... No tax system 
long remains in reasonable balance in the absence of constant adjustments to establish 
conformity to the dynamic economic and social: environment in which it is placed... 

“Unfortunately, tax measures are all too frequently enacted with revenue the prime 
consideration and without adequate regard to how inequitable and economically un- 
sound the taxation may be... If the economic and social advantage of the public 
is to be served, emphasis in the legislative process must be found in the ascertainment 
of relevant facts, with an appreciation of the incidence and economic effects of the 
various forms of taxation, and a willingness to serve the interests of equity in taxation 
to the fullest practicable extent.” 


The survey includes all estates of probate filed in King, Spokane (both repre- 
senting urban populations, the county seats being Seattle and Spokane, respec- 
tively), Skagit, Chelan, Douglas and Jefferson counties (representing rural pop- 
ulations), during the years 1928, 1933 and 1935. The following composite table, 
taken from the report, shows the number of estates for each county and year, 
and the composition of property. 


TABLE I 


Estates Probated Property Values* 


County 1928 1933 1935 Total Realty Tangible Intangible 


1,720 1,546 1,734 $53,764 $19,566 $1,592 $32,605 
36% 3% 61% 


708 587 693 20,478 9,003 743 10,733 
44% 4% 52% 


2,434 1,431 159 845 
59% 1% 35% 
3,040 1,592 104 1,343 
52% 37% 44% 


450 315 38 96 
70% 8% 21% 


30 634 150 24 460 
24% 4% 13% 


Total $80,799 $32,057 $2,660 $46,082 
40% 3% 57% 


*Nearest in thousands of dollars and in one percent. 
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It will be noted that, in the urban counties, the estates consist of a much 
larger proportion of intangible personalty than in the rural areas with the excep- 
tion of Jefferson County, the latter being explicable on the ground that one com- 
paratively large estate of $195,789 contained $194,814 worth of intangible prop- 
erty, hardly representative of the estates as a whole for that county. 


A tabular comparison of probate data gained from the other surveys as men- 
tioned above is presented in the following table (money figures to nearest thou- 
sand) : 


TABLE II 


Tangible Intangible Total 
Location Period Estates Realty Personalty Personalty Value 


Washington 1928, ’33, '35 7,992 $ 32,057 $ 2,660 $ 46,082 $ 80,799 
39.67% 3.29% 57.04% 100% 


1922-31 25,187 266,090 18,115 241,528 525,733 
50.61% 3.45% 45.94% 100% 


Multnomah Co. 1926-30 7,002 25,522 1,712 56,959 84,194 
30.32% 2.03% 67.65% 100% 


2 ee: 509 6,717 1,109 23,859 31,686 
21.2% 3.5% 75.3% 100% 


Massachusetts .........12]1|31 to 1,096" 33,683 23,110? 450,468 507,261 
11]/30|34 6.6% 4.5% 88.9% 100% 


[Hinois 1920-30 All in Winne- 31,337 2,551 36,134 70,022 
bago, Ogle and 44.8% 3.6% 51.6% 100% 
Boone counties. 


United States _...... 1932 Estates filed under 433,374 337,571 2,024,874 2,795,819 
Federal Estate Tax : 12.1% 72.4% 100% 

1933 108,651° 1,532,449 2,026,931 

‘ 5.4% 75.5% 100% 


1. Limited to estates gross assets of which were in the sum of $100,000 or more. 

2. Consists of both tangible personalty and certain types of intangible personalty as follows: house- 
hold effects, jewelry, automobiles, promissory notes, shares in partnerships, etc. It will be noted, there- 
fore, that the total of tangible personalty is less than it should be because of the inclusion of certain in- 
tangible items in this category. 

3. This amount was reported as a “miscellaneous” category. Apparently it includes tangible personalty 
principally although some intangible items may be included also._ 

In 1926, the Federal Trade Commission made a study of estates probated 
for the years 1912-23, inclusive, in 24 counties in 12 states* and the District of 
Columbia. Of the 43,512 examined, 41,788 reported realty separately from per- 
sonalty, the former representing 33.4% of the total of $645,019,072 in these 
estates, the percentage decreasing as the size of the estate increased. Composi- 
tion of personalty was reported in only 18,771 of these estates, and is shown in 


Prof. Hall’s report, according to size of estate. 


There is reference also to a study made by the Commission of all estates of 
$1,000,000 and over probated in New York City, Philadelphia and Chicago, from 
1918 to 1923, inclusive, numbering 540, and containing 85.6% personalty, of which 
stocks and bonds constituted 77.7%, compared with 50.1% for estates in general. 


Returning to the analysis of Washington estates, Prof. Hall gives a detailed 
composition of those for each of the counties in each of the years studied and 
then a breakdown for the total, according to types of property, in Table III (total 
and realty values are repeated from Table I; money to nearest thousand). 


Composition of property in the typical (average) Washington estate for 
each size class is shown in Table IV. 


After discussing state and local taxation in Washington, Prof. Hall offers 
these conclusions among others: 


*Ga., Ida., Ia., Kan., Mass., Md., N. H., N. C., N. D., Okla., Tex. and Wis. 
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TABLE III 


Tangible Personalty Intangible Personalty 


House- State 
hold U.S. and Foreign Corp. Corp. Other 
County Goods Other Sec. Local Sec. Bonds Stocks Intang. 


$ 726 $ 866 $ 814 $2,411 $ 710 $3,750 $12,466 $12,455 
1.35% 1.61% 1.51% 4.49% 1.32% 6.98% 23.19% 23.16% 


254 489 421 271 309 797 4,123 4,811 
1.24% 2.389% 2.06% 1.32% 1.51% 3.89% 20.13% 23.50% 


38 66 74 27 52 222 880 
1.26% 2.16% 2.45% 87% 1.72% 17.31% 23.97% 


38 120 45 0 : 86 112 589 
1.58% 4.94% 1.838% . 14% 3.51% 4.62% 24.21% 


8 17 2 236 171 
1.20% 2.60% -33% ae 82% 37.27% 26.94% 
7 31 21 eee 17 58 
1.53% 6.94% 4.70% pee 3.84% 12.88% 


$1,071 $1,589 $1,377 $2,779 ‘ $ 17,177 $18,965 
1.33% 1.96% 1.70% 3.44% 359 1.26% 23.47% 


TABLE IV 


Tangible Govern. Other 
Estate Size Realty Personalty Sec. Intangibles 


Under $10,000 ' $ 1,867 $ 193 $ 1,108 
$10,000 to $25,000 7,091 585 6,233 
$25,000 to $50,000 14,790 1,331 17,006 
$50,000 to $100,000 25,189 1,376 4,933 38,250 
$100,000 and above 56,838 2,876 30,642 176,456 


All Estates $ 4,011 $ 333 $ 656 $ 5,110 


“To operate with a minimum of friction and with the fullest measure of satisfac- 
tion, the majority of citizens must feel that their individual contributions are in rea- 
sonable proportion, one to the other... 

“A recent tendency, which seems to be increasingly manifest on the part of the 
public, is to discard the overworked shibboleths of benefit and ability-to-pay as tests of 
the equity in burden distribution and to think more in terms of realities as found in the 
economic and social results of alternative taxes measured in the light of the maximum 
advantage, economical and social, to society .. . 

“Any system of state and local taxation, such as that in Washington, which per- 
mits citizens to avoid all direct taxation by investment in intangible personalty, does 
not appear to distribute the tax burden on any equitable basis: This exemption from 
direct taxation increases as the total of wealth increases in amount... 
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“The evidence from the sampling of 7,992 probated estates indicates that 57.04% 
of total property in the ownership of natural persons, and the income derived there- 
from, are exempt from direct taxation by the state and local governments. The most 
effective method of taxing intangible personalty yet devised is on the basis of income 


through the medium of a net income tax.” 


New Blue Book Now Available 


Commercial bank resources show an in- 
crease of $3,092,139,000 according to the 
First 1940 edition of Rand McNally Bank- 
ers Directory (the Blue Book). Twelve 
states added banks to the list of commercial 
institutions with over $25,000,000 in total 
resources—they are Alabama, Idaho, IIli- 
nois, Indiana, Louisiana, Massachusetts, 
Missouri, New York, Ohio, Pennsylvania, 
Texas and Washington. A special list of 
these banks, ranked according to total re- 
sources, is one of the unique features of the 
Blue Book. 


An added valuable feature of this edition 
is a complete list of bank transit numbers 
in numerical order. All the regular direc- 
tory information has been completely re- 
vised and added to. It has the latest bank 
statements (December 30th and later) — 
the 1940 line-up of officers and directors; 
Federal Reserve bank information with Dis- 
trict Maps; the latest available Foreign 
bank information; a new 5-year list of Dis- 
continued Bank Titles, with special section 
listing the nearest banking point to non- 
bank towns, etc., etc., over 2600 pages of 
accurate, informative vital banking facts. 


Cloth bound, it is $15 a copy delivered 
and. can be obtained from Rand McNally 
Bankers Directory, Chicago. 


a 


Trust Research Week in Maine 


Another in the highly successful series 
of Trust Research Weeks conducted by the 
American Bankers Association is scheduled 
for Bangor and Portland, Maine, May 6-10. 
Under the leadership of Gilbert T. Stephen- 
son, the program calls for two days in Ban- 
gor, with an address on “Working Pro- 
visions in Wills and Trust Agreements in 
Maine” to the local Bar Association, con- 
ferences with trust officers, bankers, direc- 
tors, and counsel of local banks, and an ad- 
dress to the service clubs and others on 
“Is That Your Will?” A similar schedule 
is proposed for the three days in Portland, 
featured by an address on “Trust Adminis- 
tration of Life Insurance Proceeds,” and 
one on “The Economics of Trust Business” 
at Bowdoin College. 


Tax Advantages of Florida Residence 


Substantial tax savings accrue to Florida 
residents over those in other states, accord- 
ing to John H. Boushall, vice president and 
trust officer, First National Bank of Tampa, 
speaking at the recent annual convention 
of the Florida Bankers Association. Com- 
paring the [linois and Florida taxes on in- 
tangible personal property, he shows that 
there is a saving of $8.12 for each $1,000 
of actual value of such property. Compared 
with Pennsylvania, the Florida tax is $7.00 
per thousand lower. 


In a state like New York, which has an 
income tax but none on intangibles, an in- 
dividual owning $1,000,000 of securities, 
earning an annual return of $50,000, would 
have to pay $2,550 more than the intangible 
tax would require in Florida, Mr. Boushall 
points out. Even larger savings are pos- 
sible under the death tax rates. 


These advantages have been recognized, 
as is indicated by the fact that in the past 
five years, new residents have brought into 
Dade County $343,000,000 of intangible 
property; in Palm Beach County, such listed 
property has increased from $47,000,000 in 
1935 to $171,500,000 in 1939. Mr. Boushall 
urged his audience to exert every effort to 
“hold the line against any increase of the 
taxes now levied.” 


—— | 


Oklahoma Trust Men Meet 


The February meeting of the Oklahoma 
Trust Companies Association, held in Okla- 
homa City, featured talks by Ralph E. 
Leavitt, trust officer, Federal National 
Bank, Shawnee, on the subject, “Know 
Your Trust Department;” Luther Miller, 
vice president, Albright Title & Trust Com- 
pany, Newkirk, on “Mortgages and Real 
Estate,” as they relate to Oklahoma busi- 
ness; and J. C. Pinkerton, associate counsel, 
First National Bank & Trust Company, 
Tulsa, who is Oklahoma legal editor for 
Trusts and Estates, “Community Property 
Act.” Roy M. Huff, trust officer, First Na- 
tional Bank & Trust Company, Tulsa, who 
attended the Mid-Winter Trust Conference 
in New York City, gave a resume of this 
meeting. 





Customers Are Human Too 


WILLIAM Z. HAYES 
Active Vice President, Republic National Bank, Dallas, Texas 


HE hardships of our customers dur- 
ing the past few years have shown 
clearly something we already know but 
evidently had not taken into account. 
We must realize that human, breathing 
people, who at times are worried, con- 
fused and apprehensive, are the main 
subjects with whom we deal. Of course, 
we run our banks on the basis of statis- 
tics and figures; but our clerical oper- 
ations indicate only in a very limited 
manner our accomplishments. Figures 
and statistics alone do not move or di- 
rect our work nor minister to the wants 
of real people. Human need is the great 
question with which we have to deal. 
The public at large knows the bank 
mainly by its contact with employees. 
A bank is largely what its employees 
make it. Employees are the custodians 
of the bank’s good will, even to a degree, 
its destiny. Therefore, bank manage- 
ment is deeply concerned in developing 
employees, in securing their enthusiastic 
cooperation. When we want coopera- 
tion it is hardly fair to say to the em- 
ployee: “You are employed to work for 
this bank.” Infinitely better to say: 
“Work along with us.” And that “with” 
implies MUTUAL cooperation, respect 
and confidence. 


The Professional Attitude 


Young persons who seek employment 
in our banks are impelled by one of two 
motives—either to make a mere living, 
or to learn the honorable and useful 
professions of banking and trusteeship. 
Of the first, beware. Receive the other 
as the potential executive. Your bank, 
if it grows, will need real bankers and 
trust men. You want to grow them in 
your own soil. Mere clerks never creat- 
ed a monumental success in any line. 

Informal round table talks should be 
held among department heads. It would 


From address at Regional Conference, American 
Bankers Assn., Denver. 


be well, also, for these heads to gather 
around the directors’ table, on occasion, 
with their subordinates for discussion 
of the work. 

Officers themselves should be con- 
scious of the fact that their personali- 
ties, their manners, are being uncon- 
sciously imitated by their understudies. 
They become almost a replica of their 
superiors even to acquiring faults. 


When new customers enter your bank, 
their first impressions are usually the 
strongest, so make sure they are the 
home-like, friendly kind. One pleased 
visitor can make scores of friends for ° 
your bank, where one mistreated caller 
can make hundreds of knockers. As 
much care should be taken with a new 
customer or stranger who may open an 
account in your bank as you would take 
with the person or concern who carries 
the largest balance. 

A rude janitor can offend your cus- 
tomer just as well as can a rude teller, 
or a rude Assistant Cashier or a rude 
President. Offended customers don’t 
particularize when they speak to their 
friends of their unpleasant experiences 
in a bank or any other place of business. 


Business Can be Pleasant 


Friendship is one of the greatest fac- 
tors in building any business. Integrity 
and service are indispensable; but most 
people are honest, and everybody ex- 
pects service. We cannot build a busi- 
ness from the profits of transactions 
with our enemies. The person who 
places a high value of friendship is 
more certain to be honest and render a 
true service. 


If the banker should ever have to 
take a different position from that of 
the customer, his conversation can just 
as easily—and much more effectively— 
be conducted with a smile, and with 
temperately chosen words. It is sur- 


399 





400 


prising how easily the little, difficult 
places in life may be passed over when 
courtesy and consideration are used. 
There is a too frequent tendency 
among us bankers to hide our sore spots 
—to be secretive about them. We lost 
a hundred dollars here, and a thousand 
dollars there, and a $10,000 account 
from this one, and the friendship of 
another, and we feel it is a disgrace 
and no other member of the staff should 
know it. We dig a hole and bury the 
cancerous sore like a dog buries a bone 
in the back yard, with all the attendant 
dangers of its being dug up in the 
shape of a repetition of the error by 
a staff member kept in ignorance of 
mistakes from which they could learn. 


We Asked for It 


We ask for business, we beg for it 
on our bended knees, we offer service, 
and when we find that each new ac- 
count’ costs $3.62, or whatever your 
overhead development amounts to, we 
wonder why! 

Don’t wonder why, look around you. 


Stroll through your lobby and listen to 
conversations. When you find a visitor, 
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particularly a stranger not getting that 
reception which your advertising prom- 
ised to him, note it. Get the employee 
to one side who is kicking the business 
out of the back door faster than you, as 
an executive, can bring it in at the 
front door, and have a heart-to-heart 
talk with him. Either he can be pleas- 
ant, or he can’t! 

If he can, and thereafter will, you 
have made a good investment on a five- 
minute talk. If he can and won’t, pen- 
sion him and put someone in his place 
who will. If he can’t—if his disposi- 
tion is such that it matches up splen- 
didly with the tender sympathy of a 
dyspeptic wildcat, and not even a club 
can reform him, take him away from a 
contact point and let him do clerical 
work in a padded, sound-proof cage 
where the public can’t hear him. 

Banks in past years have _ been 
built up successfully even though the 
contact was abominable. But not in the 
Twentieth Century—the buying public 
has learned a thing or two, and one of 
them is that they don’t have to do busi- 
ness with any institutions that fail to 
deliver the goods! 





Illinois Trust Men Have Successful Meeting 
Record Gathering Hears Stephenson and Others 


LLINOIS bankers were advised re- 

garding the approach to the problems 
confronting banks which plan to open 
trust departments to augment their pub- 
lic services, as well as those of banks 
planning to close trust departments they 
find unprofitable, by Gilbert T. Steph- 
enson, Director of Trust Research of 
the Graduate School of Banking, Amer- 
ican Bankers Association, at the annual 
meeting of the Trust Division of the 
Illinois Bankers Association held at the 
Custer Hotel, Galesburg, on Tuesday, 
April 16, 1940, which was attended by 
the largest group of bankers and trust 
officers of any meeting previously held. 

Harry E. Emerson, cashier and trust 
officer of the First Bank & Trust Com- 
pany, Cairo, and president of the Trust 
Division, presided over the meeting. 
Among those in attendance were John 
J. Anton, president of the Association 
and Charles R. Reardon, vice president 
of the Association. The bankers were 
guests at a luncheon given by the Gales- 
burg banks. 

Pointing out that there is no broad 
and general answer to the problems of 
banks trying to decide whether to open 
trust departments and those of banks 
trying to decide whether to close their 
trust departments, Mr. Stephenson 
stated that in every case, the solution 
depended upon careful analysis of the 
immediate concern of each bank. 

“If the president of any one of the 
705 banks in Illinois which do not have 
trust departments should ask me to ad- 
vise with him and help him reach the 
right decision about opening a trust de- 
partment, these are some of the sugges- 
tions I would make to him,” said Dr. 
Stephenson: 

“First, look the issue squarely in the 
face, and do not prejudge it or try to 
decide it overnight. At present, there 
is a nationwide trend to close unprofit- 
able and unneeded trust departments,” 
Mr. Stephenson said. “This is likely to 
continue for some time to come, for un- 


doubtedly there still are many irreme- 
diably unprofitable, because wholly un- 
needed, trust departments. The other 
side of the picture is that in Illinois, 
for example, there are many prosperous 
trade areas that do not have local trust 
service, some of which would support a 
reasonably profitable trust institution. 
Which of these is the right side can be 
told only by a careful survey of the 
trust needs and trust possibilities. of 
each area.” 

Dr. Stephenson then asserted a care- 
ful, thoroughgoing survey of the trust 
needs and trust possibilities of each 
trade area should be conducted. 


“Such a survey is the work, not of , 
the president or even of a committee 
of the board of directors, but of an ex- 
perienced trust man. It is not the work 
of a prospector or promotor, but of a 
practical, experienced, impartial trust 
man,” he declared. 

If such a survey revealed possibilities 
for securing trust business that could 
be conducted with reasonable profit, the 
bank should decide to go into the busi- 
ness earnestly and with a determina- 
tion to render first class service, make it 
pay, and make it a main business and 
not a side line. 


“T do not mean at the start preten- 
tious quarters, expensive equipment, 
imposing advertising, aggressive pro- 
motion, or high-priced trust officers 
from a distance with a big reputation. 
That is not necessary to convince peo- 
ple that the bank opening a trust de- 
partment is entering the trust. field in 
earnest, Mr. Stephenson said. “But I 
do mean that a bank should not open a 
trust department as a sideline to its 
banking business. 


On Closing 


“It is admittedly, a great deal easier 
to decide about opening a trust depart- 
ment than it is about closing one,” he 
continued. “Yet the issue must at times 
be faced and it should be faced and 
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dealt with courageously and farsight- 
edly.” 

Dr. Stephenson said that first of all, 
it must be accurately determined 
whether the trust department of a bank 
is making or losing money. 

“There is really no excuse or justifi- 
cation for a bank or trust company not 
knowing whether it is making or losing 
money on the trust business as a whole, 
and yet I dare say a majority of them 
do not know. It should be determined 
why the trust department is losing 
money, if it is, and if the loss can be 
stopped. I would suggest that the 
bank’s president move, step by step, as 
follows: 

“Suggest that the services of a prac- 
tical trust man be obtained to learn the 
causes of and the remedies for the un- 
profitableness; place at the disposal of 
the man brought in every facility for 
making a thorough study, and have the 
board’s trust committee make a thor- 
ough study of his report and make 
recommendations to the board. 

“If the decision is to close the trust 
department, proceed to close it without 
apology but with due consideration to 
the interests of the present and pro- 
spective customers,” Dr. Stephenson 
advised the bankers. 


Judge-Made Law Preferred 


Clarence B. Jennett, vice president, 
First National Bank, Chicago, in mak- 
ing his report as Chairman of the Leg- 
islative Committee of the Trust Divi- 
sion, said, “There doesn’t seem to be 
any real need for any major change in 
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the Illinois trust laws, and the foster- 
ing of legislation might very well lead 
much further than would be desirable.” 
He enumerated a number of proposed 
changes in the law to which the Com- 
mittee had given serious thought and 
recommended that the Legislative Com- 
mittee might profitably consider these 
suggestions. He stated further that it 
seems rather questionable at this time 
to settle all Illinois trust law by statute 
and that there is considerable merit in 
the slower process of developing trust 
law through court decisions supple- 
mented by some statutory provisions in 
respect to the more important matters. 


A Public Relations Campaign 


Harve H. Page, second vice president 
of the Northern Trust Company, Chi- 
cago, in discussing the report of the 
Committee on Public Relations and Edu- 
cation submitted by chairman A. C. 
Boeker, vice president and trust officer, 
Edwardsville National Bank & Trust Co., 
said, “The work of this Committee is 
largely one of stimulating interest, to 
the point where every trust company will 
have an institutional policy as to public 
relations, and that policy carried out by 
its entire personnel. It is the desire of 
the Committee to lay the foundation for 
a program which shall have continuity 
and which may be developed step by step 
over a period of years. 

“There is no definition of public rela- 
tions and no positive formula. Public 
Relations is not a salve you can buy or 
prepare, to spread upon the surface and 
depend upon it to do the work. Good 
public relations are the result of the form 
of life you lead.” He said further that 
the program may be divided into the 
following main divisions: 

(1) A campaign of 
among trust institutions; 

(2) A mass formation of trust insti- 
tutions to deal with the problems or prej- 
udice, misinformation or lack of informa- 
tion relative to the trust business; such 
an effort to be made on several fronts, 
viz., (a) inside banks, among bank offi- 
cers and other personnel whose whole- 
hearted cooperation is necessary; (b) the 
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bar, some members of which have an un- 
justifiable idea that trust companies are 
competitive, when in fact their’s is a 
common interest; (c) life insurance un- 
derwriters, who are usually willing to 
cooperate if given the opportunity; (d) 
the public, which is largely unaware of 
the benefits corporate fiduciary service 
affords; 


(3) A broadening of the trust market. 


Trust Insurance Coverage 


Latham T. Souther, trust officer, First 
National Bank, Springfield, Chairman of 
the Insurance Committee, said, “The 
Committee particularly calls attention to 
the general rule that failure to carry in- 
surance in proper amounts, in connection 
with trust property, renders the trustee 
liable for losses sustained while pre- 
miums paid for protection of the trust 
property are proper charges against the 
trust estate.” 


The report advised trust officers when 
taking over an estate carefully to review 
the insurance and revise it if necessary. 
It constitutes a very considerable item 
in the expense of the trust, and it is ad- 
visable for the trust officer to make use 
of the expert knowledge and experience 
of a competent insurance broker. 

It was found that a number of banks 
made it a practice of having reliable and 
well informed insurance brokers oversee 
all of their insurance. It is quite im- 
possible for a trust officer to have the 
knowledge necessary to keep the insur- 
ance of each trust in proper shape, or 
to keep in touch with changing rates and 
forms. 


M. B. Stine, trust officer, First Na- 
tional Bank, Danville, was elected presi- 
dent; Chester D. Seftenberg, vice presi- 
dent and trust officer, Oak Park Trust 
and Savings Bank, Oak Park, was elect- 
ed vice president, and Harry C. Haus- 
man, secretary, Illinois Bankers Asso- 
ciation, was elected secretary. The 
newly elected officers will be installed 
at a luncheon on May 29, held during 
the 50th convention of the Association. 

The Nominating Committee consisted 
of John L. Sunde, trust officer, Pioneer 
Trust and Savings Bank, Chicago, who 
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served as Chairman; Robert E. Miller, 
vice president and trust officer, Spring- 
field Marine Bank, Springfield; and C. 
A. Heiligenstein, president, First Na- 
tional Bank, Belleville. 


Requires Segregation of Corporate 
Trust and Agency Funds 


Under a recent ruling by Attorney Gen- 
eral John Cassidy of Illinois, corporate fidu- 
ciaries are required to segregate, or pledge 
securities therefor, moneys deposited by cor- 
porations to pay maturing coupons, funds 
credited to trust accounts in advance (such 
as coupons sent out by the bank for col- 
lection), agencies and custodianships. The 
decision denies the contention of a national 
bank that such funds were not considered 
trust funds within the meaning of Section 
3 of the Trust Companies Act which re- 
quires segregation or pledge of other securi- 
ties. 


a 
Whitney Client Collects from Bank 


The Public National Bank and Trust 
Company of New York has been ordered 
to pay the sum of $125,250 plus interest 
to the executors of the estate of Mrs. Eila 
Haggin McKee, representing the value of 
certain shares of stock left with Richard 
Whitney & Co., Inc., which the head of the 
firm, now in prison, had used as security 
for a personal loan from the bank. Supreme 
Court Justice Noonan held that the bank, 
knowing the securities were in the name of 
the company, should have inquired why 
Whitney was offering them as security for 
a personal loan. Proper inquiry by the 
bank would have revealed lack of such au- 
thority, the court ruled. 





A Trust Officers Will 


\ ILLIAM J. KIEFERDORF, late 
vice president and trust officer of 
the Bank of America N. T. & S. A. of 
San Francisco, left a will executed short- 
ly before his death in December, which 
constitutes the final chapter of one 
of the outstanding trust men of the gen- 
eration. In addition to expressing con- 
fidence in his own institution by appoint- 
.ing it as sole executor and trustee, he 
has left an instrument which is the pro- 
duct of a practical as well as legal expe- 
rience with estate administration. 

After opening “In the Name of God, 
Amen,” and with the usual clause revok- 
ing prior wills and codicils, the will gives 
his executor authority “to sell the whole 
or any part of my estate, at either public 
or private sale, with or without notice, 
and upon such terms and conditions as 
my said executor shall deem best, but 
subject, however, to confirmation by 
Court as provided by law.” 

Following a declaration as to his wife’s 
name and the names and ages of his two 
children, Mr. Kieferdorf bequeaths a cer- 
tain sum to his wife, to be paid to his 
step-daughter, “or not at all, as my wife 
may determine.” “It is not my intention 
to impose any trust upon my said wife, 
nor to require any accounting from her 
for the disposition of said money. Her 
receipt given to my executor shall be a 
full acquittance and a release of all liabil- 
ity insofar as my executor is concerned. 
It is entirely optional with my wife to 
make or not to make any payments to 
my said step-daughter.” 

A trust is created for the benefit of 
Mr. Kieferdorf’s sisters, for the purpose 
of providing a stated monthy sum “out 
of the net income and/or principal.” 
Upon the death of the survivor, the re- 
maining corpus and any unexpended por- 
tion of income is to go to Mrs. Kiefer- 
dorf, if she is then living; otherwise to 
the two children equally or to the sur- 
vivor of them. An interesting provision 
is one that gives to the sisters or to the 
survivor of them “the right to terminate 
the trust in whole or in part upon no- 
tice in writing” and approval of his wife. 


A noteworthy provision with regard 
to the trust is that the trustee “shall not 
be obligated to invest this trust fund, 
nor to make any accounting for the dis- 
position of this trust estate, except upon 
final termination of said trust. More- 
over, my said trustee is hereby specifi- 
cally authorized to deposit said trust fund 
in a savings account in its own savings 
department, if it so desires.” 


ITH reference to the bequest of 

Bank of America stock to his 
daughter, and a pecuniary legacy to his 
son, Mr. Kieferdorf authorized his execu- 
tor, “without liability to itself” to pay 
these direct to his children even though 
they or either of them may be minors 
at the time of his death. “The receipt 


of my said children, countersigned in 
each instance by my said wife if she be 
living, or if she be deceased, then without 
such counter signature, shall be a full 
acquittance unto my said executor, and 


upon the payment of said legacies shall 
constitute a complete release of liability. 
The purpose of this authorization is to 
relieve my wife of the burden of the 
guardianship of the estates of my said 
children, or either of them, if I should 
die during their minority.” Since both 
are still minors, this is an especially val- 
uable provision. 


Another possible difficulty which Mr. 
Kieferdorf foresaw was in connection 
with bequests to the University of Santa 
Clara and the Franciscan Fathers of St. 
Boniface’s Church in San Francisco. Had 
he died within thirty days after the exe- 
cution of the will, these charitable lega- 
cies would have been void. Therefore, 
he provided that, in such event (which 
proved not to be the case), the amount 
so bequeathed was to be deemed “personal 
gifts to the respective persons charged 
with the management of said institu- 
tions, free of any trust.” 


The residue is left to Mrs. Kieferdorf, 
but if she be deceased, then in equal 
shares to the children or the survivor if 
either be deceased. 
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The Law Student and the Trust Department 


Familiarity with Corporate Fiduciary Functions As Basis for 
Mutual Confidence and Understanding 


PHIL J. MUNCH 
Henderson & Munch, Phoenix, Arizona 


HILE the activities of the legal 

profession and those of the corpor- 
ate fiduciary occupy two separate fields 
of endeavor, their closely interrelated 
association obviously makes valuable to 
each a close coordination. 

A great deal of progress has been 
made since the advent of the corporate 
fiduciary into active solicitation of trust 
new business in the development of a 
better understanding and closer relation- 
ship between members of the bar and 
the officials of the corporate fiduciary. 
Credit is to be accorded members of the 
bar for their tolerant and commonsense 
foresight, and to the trust new business 
men and public relations officials for the 
manner in which they have openly solici- 
ted this understanding and cooperation. 

It would seem that, in pursuance of 
this worthwhile endeavor, much could be 
accomplished by trust officials through- 
out the country through efforts expended 
in inculcating this spirit in the minds of 
future practitioners of the law. Hence, 
it would seem important to make use of 
various means available for assisting the 
intended lawyer while he is a law school 
student, to a real understanding of the 
purpose and functions of the corporate 
fiduciary, so that when he comes into 
the practice, he will do so with the know- 
ledge that the corporate institution, 
carrying out its sacred obliga- 
tions of trust, is not involved in 
competition with him, but is a 
device of which he may practic- 
ably make use in the perform- 
ance of public service to his 
clients. 


Removing Unfounded 
Prejudice 
ITHOUT a real _ under- 
standing of the true pur- 
pose of the trust institution, 


the law student is most likely to enter 
the practice somewhat, if not con- 
siderably, prejudiced against the activi- 
ties of such institutions in general. He 
will likely have acquired the view 
through his reading, while in school, 
such cases as the “Stock Yards Bank 
Case,” without realizing that such cases 
paint a false picture of the purpose and 
functions of the trust institution. 

Much can be accomplished in over- 
coming this unwarranted prejudice in 
minds of students whose education is” 
devoid of the opportunity of contacts in 
the field of practical trust administra- 
tion. In many sections of the country 
today, as in years past in some instances, 
banks open the doors of their trust de- 
partments in welcome to classes in law 
schools situated in their respective local- 
ities, inviting them to a visual explora- 
tion and a mental observation of the 
practical workings of the department. 
Again in many sections the opportunity 
is afforded to the law student to attend 
lectures by trust officials, and participate 
in discussions concerning the value of 
corporate settlement of estates and ad- 
ministration of trusts. Still again, the 
chance of obtaining substantial prizes 
through individual effort and achieve- 
ment is provided students of some law 
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schools, through contests arranged for 
by trust officials. 


Keen enthusiasm and strong competi- 
tive spirit are developed among law stu- 
dents through the use of such devices. 
The value of this to the trust institution 
is obvious when it is realized that when 
they come into the practice of the law, 
those students who have had part in such 
activities, will have a sympathetic atti- 
tude and a subconscious good will toward 
the trust institution. 


How Prize Contest Has Worked 


T the College of Law, University of 

Arizona, an annual contest is con- 
ducted for substantial prizes among the 
law student body. This contest is spon- 
sored by a statewide institution, afford- 
ing its trust officials a pleasant oppor- 
tunity to instil in the minds of prospec- 
tive Arizona lawyers a favorable impres- 
sion as to the worth and cooperative at- 
titude of not only their own, but of trust 
institutions generally throughout the 
state. Dean J. Byron McCormick has 
said: 


“Close relationship such as that which 
has been established between the Valley 
National Bank and the law student body 
has a decided tendency to overcome such 
prejudice. (That is, an unfavorable at- 
titude by lawyers toward trust institu- 
tions.) The prizes offered annually for 
the two best papers on the problems sub- 
mitted in the “Law of Trusts” afford an 
official of that institution an opportun- 
ity to discuss the purposes of the trust 
department and the functions of corpor- 
ate fiduciaries generally. As a result 
of this I believe that any preconceived 
views which the law students may have 
are rather dissipated after a few min- 
utes discussion of the true purposes of 
such organizations by a man in whom 
they have confidence. 

“In addition, of course, a study of the 
problem submitted results in the reading 
of a number of cases in which the courts 
have referred to the functions of corpor- 
ate fiduciaries and emphasized in many 
instances the desirability of such organ- 
izations.” 


In some law colleges, notably Stanford 
University, an opportunity is afforded 
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trust departments to bring to the law 
student’s attention the practicable value 
of corporate trust administration 
through “office practice courses.” To 
these classes are brought from time to 
time, outstanding trust officials who dis- 
cuss problems in drafting wills and 
trusts, estate plans, and programs de- 
signed to effect minimization of estate 
shrinkage. The intangible value of the 
good will which such activity brings 
about in the minds of students about to 
become practitioners would seem invalu- 
able. 

If the trust officials of the country are 
to continue their good work in the educa- 
tion of the attorney to an understanding 
of the practical value of the corporate 
trustee, and to a desirable cooperative 
attitude, there would seem no better 
place to begin than with the ardent stu- 
dent of the law who hopes one day to oc- 
cupy his own law office and write wills, 
prepare trusts, advise clients, and liti- 
gate matters before the courts of the 
land. 


Law School Tour 


One of the New York banks has made 
it a practice for seven or eight years to 
invite law students taking courses on 
trusts, estates and future interests to 
visit the institution. Arrangements are 
made through the office of the Dean of 
the Law School or through the Professor 
in charge of the course on trusts. Small 
groups are received for lunch at which 
several officers of the trust company are 
present and a general discussion is had 
of whatever subjects come to the minds 
of the students or the bank officers. 
After lunch various officers describe to 
the students the organization of the 
trust company, relations between trust 
companies and the Bar, clauses which 
experience has shown to be desirable for 
insertion in wills and trust instruments 
in order to improve the efficiency of ad- 
ministration to the advantage of the 
trust beneficiaries, practical steps in the 
administration of various trusts and 
estates, and investment problems facing 
an executor or a trustee. After these 
discussions, which afford an ample op- 
portunity to the students to ask ques- 





tions, they are taken on a tour of the 
trust company’s premises, visiting the 
vault, the cage, the officers’ platform, ‘ 
and the various operating departments. 

The purpose of these visits is not par- 
ticularly an attempt to stimulate new 
business but is based on the belief that 
it will some day be advantageous to all 
trust companies if in the community 
there are a number of young lawyers who 
have an appreciation of the fact that 
there are practical as well as legal prob- 
lems in connection with the administra- 
tion of trusts and estates. The thought 
is that these visits should tend to stimu- 
late the younger lawyers, when they ul- 
timately come to the drafting of wills and 
trust instruments, to visit the banks in 
order to be sure that they have not over- 
looked practical provisions which would 
assist in the smooth administration of 
trusts, and that they have not inadver- 
tently inserted provisions which might 
be disadvantageous. 


| 
Trust Company Entertains Lawyers 


Members of the Bar of Ingham and four 
surrounding counties in Michigan were 
guests at the annual dinner sponsored by 
the Central Trust Company of Lansing and 
held last month. Edmund C. Shield, pres- 
ident, and himself a distinguished corpor- 
ation lawyer, welcomed the 132 guests with 
a short talk on the financial stability of his 
institution and its cordial relations with the 
attorneys of Central Michigan. 
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Hopes to Forestall Unauthorized 
Practice Litigation 


OUBTLESS many of you have seen 

the bank advertisements. of the re- 
cent years in practically all of which the 
customer is advised to see his own law- 
yer and can compare them with the kind 
of advertising we had before your com- 
mittee was organized. 

But while the bankers and lawyers 
have agreed pretty generally as to the 
underlying principles involved, and state- 
ments of such principles have been adopt- 
ed by local bar associations and bankers 
in various sections of the country, there 
is considerable disagreement as to many 
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important details of the application of 
these principles. Because of this there 
have been some very acrimonious litiga- 
tions between the Bar and the banks. 
Very fine distinctions have been made 
by some courts as to when the banker’s 
advice as a banker ceases and the ser- 
vices of a disinterested lawyer are re- 
quired. Some of these decisions are not 
at all to the liking of the Bar. 

If a bank or trust company is entitled 
to render certain services as a fiduciary 
under charter or statutory powers courts 
have held it may employ its own per- 
sonal counsel in that connection, and 
while it may not advertise or solicit for 
its lawyers it may within reasonable lim- 
itations do so for itself. 

But certainly the public does not want 
the bankers to act as lawyers—nor the 
lawyers to act as bankers. Both are 
needed in their respective vocations to 
serve the public. Litigations between 
them, while establishing some points of 
law here and there, help neither in the 
public regard. 

In February of this year the Execu- 
tive Committee of the Trust Division of 
the American Bankers Association has 
appointed a committee to confer with my 
American Bar Association Committee 
and I hope we can arrive co-operatively 
at a solution of many of the controver- 
sial points so that local litigations to re- 
strain unauthorized practice in this field 
may become unnecessary. 

Edwin M. Otterbourg, chairman, 
Standing Committee on Authorized Prac- 
tice of the Law, New York County Law- 
yers Assn. at March Meeting. 





Uniform Cost Accounting Held Accurate 


S A result of experience in the past 

five years, during which interest in 
trust department cost allocation has been 
renewed, future cost surveys will show 
not only functional distribution but also 
a subdivision of these functions into 
types of activity that are necessary for 
the proper administration of a depart- 
ment, according to William J. Weig, as- 
sistant secretary, Guaranty Trust Com- 
pany of New York, who expressed this 
belief in an address before a regional 
conference of the National Association 
of Bank Auditors & Comptrollers, meet- 
ing in Baltimore on April 19. 

Mr. Weig referred to the cost analysis 
which was made of a number of trust 
departments in New York State, apply- 
ing the recommended system of the 
American Bankers Association. This 
proved conclusively that the principles 
adopted in 1930, as described in the 
Trust Division’s Guide to Trust Fees, 
were accurate, he said. The system rec- 
ommends, after direct expenses have 
been determined (the items making up 
these being listed) that 15% of the total 
of these expenses should be added to 
cover the costs of general overhead. This 
recommendation had been challenged on 
numerous occasions and the only proof 
was the 1930 study, Mr. Weig continued. 

Shortly afterward, Baltimore banks 
engaged Haskins & Sells, certified public 
accountants, to make a similar study, 
using the A.B.A. system. The account- 
ants stated that in their opinion the rec- 
ommended system would produce a reas- 
onably accurate cost analysis. They also 
stated that analysis of all the expense 
accounts of one bank satisfied them that 
the 15% overhead charge was fair, Mr. 
Weig reported. 

Last year, a study of Pennsylvania 
trust companies, made by the public ac- 
counting firm of Lybrand, Ross Bros. & 
Montgomery, again proved that applica- 
tion of the recommended cost applica- 
tions would give a substantially accurate 
cost of furnishing trust business. This 
firm, Mr. Weig remarked, made its own 


distribution of overhead in eleven out 
of the twenty-three banks studied, and 
found that in four, the variance was neg- 
ligible and in the other seven, it ranged 
within 2% of the recommended 15% 
charge. 


Standardization of Costs 


In each of these three cases, the figures 
of the other studies were used in com- 
parison, permitting determination 
whether or not income and expenses were 
out of line with other states and whether 
the standardization of systems and pro- 
cedures in the trust business had pro- 
gressed into the hinterland, Mr. Weig as- 
serted. Manufacturing and industrial 
corporations learned the value of stan- 
dard costs many years ago, and it would 
not be surprising to see standard costs 
developed either locally or state-wide, for 
the various banking functions, he de- 
clared. 

In the surveys, unusual situations in a 
department or locality became apparent 
immediately through comparison with 
other results. The studies showed that 
trust business was being operated at a 
very small profit, if any, and that the 
personal trust division was operated at 
a loss, that division spending from $1.10 
to $1.25 for each $1.00 of gross earnings. 

“The surveys conducted up until now 
consolidated the detail and showed one 
figure for salaries, postage, stationery, 
and the other expenses. It would be rela- 
tively easy,” Mr. Weig said, “to show the 
component parts of the cost of maintain- 
ing the investment, administration, ac- 
counting, operating, and any other group 
necessary for the proper servicing of the 
accounts. This information is in the 
possession of those who have made sur- 
veys in the past and was used to com- 
pare the costs of operating departments. 
It would be an excellent guide to have 
for each activity a published standard 
cost for trust departments with varying 
totals of assets.” It is not impossible, he 
concluded, to arrive at a fair cost for 
each part of the trust service. 
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Estatesmanship 


“He does a vast amount of unrewarded worrying over the well-meant 
though bungling efforts of public servants as well as the failure of the 
community to grasp the importance of some public need.” 


N THESE words—and others as choice and pertinent—Bellamy Partridge 
draws the picture of the many “great commoners” who have shaped the char- 
acter of American life. The human qualities, the example of dedication to neigh- 
borly service which he describes in the portrait of his father, “The Country Law- 
yer,” are those which every father would like to have his own son believe of him. 
And for the more “practical” minded it may be well to point out that this 
country lawyer, who felt that “a carelessly drawn paper was as dangerous as a 
carelessly loaded cannon; it was as likely to shoot through the breech as through 
the barrel,” made a marked material success. 

It is refreshing, in these days when tar brushes and straightjackets seem 
to be applied with rare impartiality to the just and unjust, to find that there 
are bouquets as well as brickbats for the man who has courage to “stick his neck 
out,” and carry the flag, and to hear from the lawyer whose story is a “best seller” 
today, of his decided preference for a courageous bandit, as against a coward 
in any respectable line. Perhaps the reason so many failed was that the banner 
was a house flag instead of the regimental colors. Nor does grandstand play 
work any better in the trust-banking field than on the battlefield. 

One of the most important questions before the financial as well as the legal 
higher-ups of the country today is how to prove their qualification for leader- 
ship rather than for mechanical ability. The closer contacts of a small com- 
munity may have much to do with speeding up the humanizing process and the 
visibility of worth, but if the net results are not about the same the implication 
may well be that many “city fellers” haven’t acquired a metropolitan stature. 

The life story of The Country Lawyer is a pretty good pattern for any men 
who make a business of wills and estates, for theirs is the choice whether to 
follow the prosaic, literal and solitary path, or put spirit, purpose and the breath 
of life into a service that deserves a far better fate than consignment to the dead 
hand of bookkeeping and legal phraseology. Here is a series of stepping stones 
to the confidence and respect of the community. Here is a case history of what 
makes a successful civic and business life. 

“When he was not telling people what they could or could not legally do, he 
was advising them on one or another of the obscure problems with which the 
human animal is forever complicating his life. In an hour’s time he would be 
consulted on some knotty problems of ethics—business acumen—subsoil plow- 
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ing—insecticide—education—water farcy—bumps and scours and marital rela- 
tions.” 

Not that our modern Professional Fiduciary is the logical successor to the 
great Pooh-Bah, but he will do well constantly to remember his origin in the 
old English family solicitor, that carnate mixture of guide, philosopher and friend 
so much needed today by the financially dependent. Lucky indeed—and to be 
emulated rather than envied—is that individual who, in the eyes of his com- 
munity, is first a man of human sympathy and good counsel, and from whose 
observations come opportunities to be of service in his special field. 

The personal relations implicit in this vocation call for far more than legal 
or financial skill of the “indoor” variety; they demand Estatesmanship. Not the 
ornately engraved pieces of negotiable paper, but the welfare of each new genera- 
tion, the encouragement of its ambitions, the direction of its wealth-power, are the 
commodities in which the real trustee will deal. Local politics, charitable causes, 
community development are rich fields in which men of courage and humanity 
have grown to fullest stature. The incidents which author Partridge describes 


with such understanding and expert touch in his book “The Country Lawyer” are 
being repeated by trust officers and attorneys in many a city and town today. 
If you can’t find them in yours—vwell, there’s a wonderful chance. 


The Decline in New Business 


HERE is a deal of loose talk and 

erroneous conclusions from _ too- 
small samples of data about the de- 
crease both in volume of trust business 
on the books and in earnings. There 
is, of course, no sense in closing qne’s 
eyes to the facts—such as are avail- 
able; on the contrary, a good pinch of 
salt is a useful commodity for both 
“general assumptions” and statistical 
data. 

What then, are we to make of the fact 
that, for the second year in corporate 
fiduciary history, the volume of person- 
al and corporate trusteeships decreased, 
as indicated by the Comptroller’s re- 
port? Can it be dismissed (or excused) 
as “natural” in view of the shrinkage 
of large fortunes, drying up of secur- 
ity transactions and continued low 
levels of stock market values? 

The hard fact remains that probably 
the larger proportion of probated es- 
tates of substantial size are still going 
to amateur rather than professional ex- 
ecutors; that few trust institutions have 
developed the possibilities in such ser- 
vices as pension trusts, investment 
management accounts or a host of others 
old and new. 1534 national bank trust 
departments are serving only 796 more 
principals than in 1938 for a total of 


136,451 personal trust accounts (which 
doubtless includes some duplication of 
principals). Compare this with 500,- 
000 persons who report net incomes of 
over $5,000 a year. Apparently there 
is quite a ways yet to go in populariz- 
ing trust services. 

Yet the figure of $9,284,000,000 of in- 
dividual trust assets in national banks, 
compared with the all time high of $9,- 
656,400,000 in 1937, is an excellent 
showing. (Need we repeat that these 
figures are generally recognized as 
lacking in uniformity and accuracy— 
but that they do have value in com- 
parisons with each other.) 

It should be remembered that during 
recent years many smaller banks have 
discontinued their trust departments or 
are taking no new appointments; that 
larger banks have been more selective 
in the business accepted and have often 
actually closed out unprofitable ac- 
counts; that asset values of new ac- 
counts are often at much lower market 
value and have been through the heav- 
iest tax siege since the Boston tea 
party; that competitors have sharpened 
their tools, or at least have made more 
strenuous play for the investment man- 
agement, and sometimes the executor- 
ship job. | 





What may be of the greatest impor- 
tance is the fact that many of the wills 
becoming operative last year (and this 
year) were drawn just after the Bank 
Holiday, when public confidence in cor- 
porate fiduciaries was at its lowest. 
This points to the vital necessity of en- 
ergetic will revision efforts, not only to 
more accurately reflect the renewed 
confidence but also to accommodate the 
changed conditions and assets. 

If there are any Milquetoastish offi- 
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cials who still hesitate to encourage 
needed revisions, for fear of losing ap- 
pointments they think they have under 
older wills, they do not deserve the 
business, will probably have trouble 
with it (since the testator probably re- 
flects the household attitude) and will 
be disillusioned to find that many have 
changed anyway. Besides, it is their 
duty, and it would be a good thing to 
get people into the habit of reviewing 
their wills. 


Cats—and Dogs 


E’VE been reminded again recently—and unpleasantly—of the bank comp- 
troller-in-fact who said to himself, as he went over the profit-and-loss 


statement, “We didn’t make as much money from the bank this year as we did 
last year, so the thing to do is to cut expenses.” So he fired the whole New 
Business Department and stopped advertising—just to make sure they would 
make even less next year. That sort of “Efficiency Expert” may have fallen into 
the disrepute he deserved; but his spirit is still among us. 

We are really preaching at the commercial banker who heard, several years 
ago, that “11 out of 12” trust companies are losing money. That was his intro- 
duction, in most cases, to his own trust department. Mention a loss in the note 
cage and he won’t bat an eye—he is used to that, and sets up Reserves against it. 
Or the loss in the investment account? Shucks; we made it up this year (be- 
cause the bonds haven’t matured or been called yet). 

But when his trust department is one of the many that are making a profit, 
is he as quick to give it the credit and support to which it is entitled—or will he 
throw it in the grab-bag and say: “The bank as a whole isn’t doing so well, so 
we will cut corners all around.” When will the banker learn the first rule of 
merchandising; to cut the lines that aren’t selling at a profit, and put the pres- 
sure behind the lines that are going well? How long would he lend money to a de- 
partment store that cut down their personnel or advertising for the hosiery de- 
partment because they weren’t selling as many pianos? The cat’s sick, so kick 
the dog out too. 

Yet that is just what is happening in fiduciary service. No loans—no 
development account for estates. Trends? They don’t mean a thing; in fact, we 
often don’t know what they are—by types of service. 


Great events now taking place in the war 
are probably operating to bring about a 
downward turning point in the long ad- 
vancing trend of bond prices.. Perhaps that 
downturn is in the making right now. As 
war demands more goods our industrial pro- 
duction will increase and speculation will 
be stimulated. As these developments 
spread it will be almost impossible for high- 
grade bond prices to continue advancing, or 
even to remain at the highest levels.—Col. 
Leonard P. Ayres. 


The Committee on Trust Investments of 
the Pennsylvania Bankers has issued its re- 
vised list of corporate bonds which they 


‘consider to be legal trust investments as of 


April 1, 1940. Changes will be published 
in the P.B.A. monthly bulletin. It is point- 
ed out in the booklet that neither the com- 
mittee, of which Frank G. Sayre, vice presi- 
dent, Pennsylvania Company for Insurances, 
etc., Philadelphia, is chairman, nor the asso- 
ciation assumes any responsibility for any 
errors or omissions in the schedules. 
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The Lawyer’s Part in Trust Administration 


Responsibility for Workable Instruments 


GILBERT T. STEPHENSON 
Director, Trust Research Department, The Graduate School of Banking, A.B.A. 


HE lawyer’s part in trust adminis- 
tration is determined by his relation 
to the trust. 


First, he may be attorney—in the case 
of a bank or trust company, usually 
known as general counsel—for the indi- 
vidual or corporation trustee, represent- 
ing his client in his or its individual, not 
fiduciary, capacity. 

Second, he may be office attorney—in 
the case of a bank or trust company, 
sometimes known as counse! but usually 
carrying no designation of his profes- 
sional status—representing his employer 
in both its individual and its fiduciary 
capacity in daily, routine, uncontested 
matters on which it is not deemed neces- 
sary to call in either general or special 
counsel. Regulation F—Trust Powers 
of National Banks—requires that a na- 
tional bank “shall designate, employ or 
retain competent legal counsel who shall 
be readily available to pass upon trust 
matters and to advise with the bank and 
its trust department.” 

Third, he may be special attorney for 
the trust, representing the trustee in its 
fiduciary capacity, but only as to a par- 
ticular trust. 


Fourth, he may be attorney for the 
beneficiary, representing him when or if 
his interests appear to need special repre- 
sentation. 

Fifth, he may be attorney for a cred- 
itor of or claimant against the trust, the 
trustee, the creator or the beneficiaries. 


As Draftsman 


Sixth, he may be attorney for the cre- 
ator of the trust, advising with respect 
to and drafting the will or trust agree- 
ment. Throughout the common law world 
it is the general policy of banks and trust 
companies to retain for the trust the at- 


From address before Women’s Bar Association 
of the District of Columbia, April 3, 1940. 


torney who had been the testator’s or 
settlor’s attorney. Sometimes, the trustee 
is left in a quandary when one attorney 
had represented the testator or settlor 
generally and another had prepared the 
instrument. Such a dilemma may be 
avoided by the creator’s expressing his 
preference, either in the instrument or 
in a letter or memorandum, as to legal 
representation for his trust. 


There must, on occasion, be exceptions 
to this practice in that (1) the attorney 
may, himself, have died or become in- 
capacitated or left the practice or left the 
jurisdiction, or (2) he may represent 
conflicting interests, or (3) he may have 
become persona non grata to the benefi- 
ciaries. 


Besides, it is against public policy for 
the creator of a trust to tie the hands of 
his trustee by giving directions or for the 
trustee to tie its own hands by making 
commitments as to legal representation.! 


Attorneys in Other Capacities 


Seventh, in connection with an insur- 
ance trust, he may be attorney for the in- 
surance company and in this capacity see 
that his client’s interests are safeguarded 
both during the lifetime of the insured 
and afterward.” 


Eighth, as a judge of a court, he may 
be called upon to pass judgment upon is- 
sues of law and equity involving trust 
administration. 


Ninth, as a legislator, he may have a 
hand in passing or in opposing laws that 


-affect trust administration. 


Tenth, as an administrative represen- 
tative of the government, he may help to 
formulate rules and regulations that af- 

1. Scott on Trusts, sec. 126.3, pp. 650-51. 


2. Stephenson, Gilbert T., Protective Provisions 
of Wills and Trust Agreements, The Graduate 
School of Banking, American Bankers Association. 





fect trust administration. Typical of 
these are Regulation F and the volum- 
inous tax regulations, rulings and de- 
cisions made by lawyers representing the 
Treasury Department. 


Confusion of Status 


During the past 20 years at least® the 
relations of lawyers to trust administra- 
tion have been going through a process 
of readjustment. Unfortunately, what 
really was only an ill-adjustment or lack 
of adjustment of relations between the 
employed or retained attorneys of banks 
and trust companies and the lawyers in 
general practice has been made to appear 
to be a serious, if not irreconcilable, con- 
flict between lawyers and trust institu- 
tions. 

General counsel and office attorneys 
(including lawyer-trust officers) of banks 
and trust companies, quite as heedful of 
and responsive to the ethics of their pro- 
fession as any other group of lawyers, 
have not known and, until recently, have 
not had any way of finding out what they 
properly could do or could not do as re- 
gards trust administration. They have 
not known how far they could go in ren- 
dering legal services to or for their 
client’s (the bank’s or trust company’s) 
customers without laying their client it- 
self open to the charge of practicing law. 


Within the past three years, however, 
the courts of this country have gone a 
long way toward drawing a clear line be- 
tween practicing law and (to use the lan- 
guage of the Supreme Court of Ohio) 
engaging “in an occupation directly con- 
nected with their employers’ authorized 
undertaking.” [See recent cumulative 
indexes of Trust Companies and Trusts 
and Estates, under “Bar Relations” for 
the details of this recent trend.] The 
significance of these decisions is not 
what are the legal services which the 
courts have said are or are not reasonably 
incidental or practically necessary to the 
conduct of the trust business. Rather, it 
is that the courts have, at last, under- 
taken to draw the line between the prac- 


3. It was about 1920 that the matter first was 
brought to the attention of the American Bar 
Association in an impressive way. 
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tice of law and the rendering of legal 
services incidental to a business function. 
Now that the start has been made, one 
may anticipate a continuing line of de- 


_cisions still further clarifying the func- 


tions of the general counsel and of the 
office attorney of a bank or trust com- 
pany in trust administration. 


Lawyer’s Part in Drafting Trust 
Instruments 


A will or trust agreement frequently 
is the most important legal document a 
man ever executes. Such an all-impor- 
tant document should, by all means, be 
legal in substance and form. This means, 
of course, that it should be drawn by and 
executed under the supervision of a com- 
petent attorney. However, a trust in- 
strument must also be workable. 

Trustee’s Powers—Analysis of about 
275 wills and trust agreements from 
about 60 cities in 32 states drawn by 
some of the best draftsmen in the coun- 
try has brought to light the fact that 
these draftsmen have deemed it advis- 
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able to clothe the trustee with more than 
40 different discretionary powers. | 

These powers relate to such general 
subjects as dealings between the general 
estate and the trust estate, investing and 
reinvesting trust funds, handling stocks, 
bonds, mortgages and real property, al- 
locating or apportioning receipts and ex- 
penses, making distributions, and admin- 
istering generally the trust estate. 

These powers cover such points as car- 
rying on businesses, carrying securities 
in the name of a nominee, voting stock 
by proxy, extending mortgages and re- 
ducing interest rates, making leases that 
may extend beyond the trust period, 
amortizing premiums on bonds, making 
distributions in kind and fixing values, 
employing agents and attorneys, and re- 
lying upon reasonable evidence though 
it be not legally the “best evidence.” 

All of them serve to clarify the trus- 
tee’s powers, to make the instrument 
workable and to give the trustee the free- 
dom of action and decision of a prudent 
business man. 


Investment Provisions 


Analysis of these 275 instruments, 
brought to light the fact that investment 
provisions constitute one of the major 
sections of the modern trust instrument. 

There are, for example, provisions as 


to the disposition or retention of original 


investments which may not meet the 
standards of trust investment. There 
are provisions as to property acquired by 
the trustee by purchase from the general 
estate. Does the trustee, having acquired 
this property, have authority to retain 
it? On this point some instruments are 
distressfully silent. 

There are provisions about new invest- 
ments. Is the trustee limited to legals? 
Is the trustee prohibited from making 
certain investments? Is it required to 
make certain investments? Is it given 
broad discretion as to new investments? 
Does a successor, surviving or substitute 
trustee have the same powers? So often 
the instrument does not say, and the suc- 
cessor or substitute is left without chart 
or compass. 

A study has revealed that what has 
given trustees the most trouble is 
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(1) uncertain or ambiguous language, 
(2) over specification as to the invest- 
ments the trustee shall or shall not make 
and (3) loose-ends as to co-trustees, con- 
sultants and advisors—that is, failure to 
tell the trustee what it is to do if its 
associates fail or refuse to act or to co- 
operate. 

Under present-day conditions, the in- 
vestment provisions of trust instruments 
exercise great influence upon the quality 
of trust administration. The draftsman 
is responsible for the investment provis- 
ions, for, as a rule, his client knows little 
or nothing about them. Consequently, 
responsibility for workable investment 
provisions rests upon the lawyer. 


Distribution Provisions 


Where property is left in trust for a 
family, as distinguished from a business 
or charity, at least three things about the 
distribution provisions should be ob- 
served. 

First, if the immediate beneficiary is 
to receive the income, the dates and 
terms of the income payments should be 
flexible enough to enable the trustee in 
its discretion to meet the changing needs 
of the beneficiaries and the changing con- 
ditions of the trust estate. 


Second, if the income alone may not be 
sufficient for the needs of the immediate 
beneficiary, the trustee should have clear 
and definite authority to use principal to 
meet these needs. The trustee frequent- 
ly finds the indefiniteness of its authority 
to use principal a major difficulty in ef- 
ficient and satisfactory trust adminis- 
tration. 

Third, the payments to immediate 
beneficiaries should, as far as possible, 
be equalized and should be dependable. 
There is no one thing, perhaps, that does 
as much to dissatisfy a woman, having a 
home and family to look after, with trust 
administration as changing, unpredict- 
able payments. Her problem, in most 
cases, would be solved if the draftsman 
provided that she should receive a stated 
amount each month, regardless of wheth- 
er it comes out of income or principal. 
For many years this “fixed-payment 
trust” has been in general use on the 





Pacific Coast. It is surprising that it is 
not in more general use on the Atlantic 
seaboard. Its use would, perhaps, re- 
move woman’s greatest objection to 
trusts. 


Protective Provisions 


Of the 275 wills and trust agreements 
analyzed, over 90% contain provisions de- 
signed for the protection of some party 
to the trust. A very few of these pro- 
visions evidently were designed to enable 
the creator or the beneficiary to escape 
his honest debts and these few should be 
outlawed. A few others were designed 
to lower the standard of the trustee be- 
low that of the prudent man and they, 
too, should be outlawed as by the legisla- 
ture of New York State in personal trusts 
and by the Congress in corporate trusts. 

Most of the protective provisions, how- 
ever, are designed simply to call atten- 
tion to limitations upon the trustee’s 
duties and responsibilities and to enable 
the trustee to administer the trust in a 
businesslike way. Such provisions add 
to the safety and smoothness of trust ad- 
ministration and are altogether praise- 
worthy. 


Compensation Provisions 


On the point of compensation the 
greatest imperfection of trust instru- 
ments comes to light. So many trust in- 
stitutions themselves have not known 
what it is costing them to do trust busi- 
ness. Consequently, they have not been 
able to tell draftsmen what compensation 
will be ‘fair and adequate. Draftsmen, 
with little or nothing to guide them but 
tradition, have written in compensation 
provisions, fixed and inelastic, that in 
some cases have turned out to be to the 
disadvantage of the customer and, in 
others, of the trustee. 

However, trust institutions are now 
finding out what it is costing them to ad- 
minister trusts. They are working out 
bases and sources of trust compensation 
that will enable them to make a reason- 
able profit on their trust business. They 
soon will be able to make this informa- 
tion available to draftsmen of trust in- 
struments. These draftsmen will, in 
turn, write compensation provisions into 
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trust instruments that will be fair alike 
to their client and to the trustee. It is 
as important to the trust customer as it 
is to the trust institution that the trus- 
tee receive adequate compensation. A 
chronically underpaid trustee eventually 
will become a poor trustee or else go out. 
of the trust business. 


Conclusion 


In. most cases a person becomes a trust 
customer by first being some lawyer’s 
client. The lawyer holds the key to trust 
administration. It is the lawyer’s. first, 
great, unescapable function to draw trust 
instruments that are, at once, legally 
sound, practically workable and socially 
fair. This, to be sure, is not by any 
means his only part in trust administra- 
tion, but a part which is the prelude, 
good or bad, of all the trust administra- 
tion. Good draftsmanship opens, while 
poor draftsmanship shuts and sometimes 
locks and bolts, the door to good trust ad- 
ministration. 


Legacy Barred to Reich 


Superior Judge H. Z. Austin, of Fresno, 
Cal., has issued an injunction against the 
transfer of a $15,000 legacy to Germany 
as demanded by the Nazi government. This 
amount is held by Bank of America as part 


of the estate of William Veith who pro- 


vided that the income therefrom be paid 
to a sister residing in Vienna. The latter 
had written to the widow that the Reichs- 
bank had rejected her petition to retain the 
securities because they were inherited from 
her brother who earned them in the United 
States. 





Recent Bureau of Internal Revenue Rulings 


Employees’ Trusts—Income Tax 


HERE a company with some 25,000 

employees sets up three pension 
trusts, one covering 50 employees, the 
second 9, and third, the president only, 
and where the company contributes a 
certain percentage of the annual salary 
of each of those in trusts one and two, 
representing equal contributions by em- 
ployer and employee, but the stated 
amount paid to trust three does not re- 
present contribution by the employee 
(president), it is held that: 

(1) The trusts are not sufficiently 
broad in their application to employees 
to constitute pension trusts within the 
meaning of section 165 of the Internal 
Revenue Code. 

(2) Contributions to the _ trust, 
whether made by the company or by the 
employees, are not taxable income to the 
trust. 

(3) Contributions made by the com- 
pany to the trust are deductible by the 
corporation to the extent that such con- 


tributions when added to the stipulated. 


salaries of the employees constitute rea- 
sonable compensation for the services 
rendered. 


(4) To the extent that the corpor- 
ation’s share of such contributions is 
applied toward.the payment of premiums 
on life insurance policies covering the 
lives of employees, such amounts consti- 
tute additional income to the employees 
and should be included in their returns 
for the year or years in which paid. 


(5) To the extent that the corpora- 
tion’s share of such contributions is ap- 
plied toward the purchase of retirement 
annuity contracts for the benefit of em- 
ployees, such amounts are not considered 
as having been received by the employees 
in the year or years in which such pay- 
ments are so applied, and are not, there- 
fore, required to: be included in their 
returns for those years. Upon retirement 
the entire amount of each annuity pay- 
ment will be taxable income to the em- 
ployee if he made no contribution toward 
the purchase of the retirement annuity. 
If he made contributions, he will be taxed 
on the annuity payments in the manner 
and to the extent provided in section 
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22(b)2 of the Internal Revenue Code and 
article 22(b) (2)-2 of Regulations 101. 

(6) All amounts received by employ- 
ees upon resignation or discharge repre- 
senting the corporation’s share of con- 
tributions are to be included in the em- 
ployees’ returns for the year or years 
in which received. If, upon such termin- 
ation of service, an annuity contract hav- 
ing a cash surrender value is assigned to 
an employee, he realizes no taxable in- 
come upon the assignment of the annuity 
contract. However, if the employee act- 
ually exercises his right to receive the 
cash surrender value of the annuity con- 
tract, he then realizes income to the ex- 
tent that the amount received exceeds 
the amount paid in by him.—I. T. 3346 

(1940-3-10159). 


—% * - 


Professional partnerships are entitled 
to same privileges as corporations in 
establishment of pension trusts for ben- 
efit of bona fide employees of such part- 
nerships, but a general partner, as such, 
is not an employee and is precluded from 
participation in the benefits of a trust 
such as is contemplated by Section 165, 
I.R.C.—I.T. 3350 (1940-7-10172). 


Charitable Remainder—Gift Tax 


Where B creates an irrevocable trust, 
the income to be paid to B for life, the 
remainder on his death to be used by 
trustees for the establishment and main- 
tenance of a charitable fund, the present 
worth of the remainder interest as of 
the time of the gift is deductible as a 
charitable gift; the statute not requiring 
that the institution be in existence at 
the time the gift is made—E.T. 15 
(1940-3-10159). 


Optional Valuation Date—Estate Tax 





In order to elect to value property as 
of a date subsequent to decedent’s death, 
executor must file return on Form 706 
within 15 months after death or prior to 
any extension termination. At any time 
up to the expiration date, the executor 
may amend a return previously filed to 
have the property so valued.—E.T. 14 
(1940-3-10144). 





Rules of Trustee Liability Harsh 
Urges Retention of Adequate Records to Defend Charges of Mis- 


management 


FREDERICK P. STORM 
Trust Officer, Union Trust Company of Maryland, Baltimore 


OR hundreds of years trusts and 

their ancestors were employed pri- 
marily to circumvent the law. The 
trustee had no duties to perform, there- 
fore no importance was attached to his 
personal ability and _ qualifications. 
Anyone could be a trustee, but no one 
of responsibility would, as a straw man, 
assume the evaded feudal duties; hence 
the first trustees were usually puppets 
and frequently rogues. Furthermore, 
for hundreds of years, the only contact 
of trusts and trustees with the courts 
and the Chancellor was in those cases 
where trustees were flagrantly false to 
their trusts. 


This led to the adoption by the courts 
of a very harsh and unyielding attitude 
toward trustees, no doubt on the theory 


that the more uncompromising the atti- 
tude of the courts, the more likely would 
be the ‘stimulation of the trustees’ con- 
science to the point where they would 
honestly and competently carry out 
their duties. It is not too much to say 
that the decision of the courts to en- 
force trusts was partly because it was 
only by recognizing the duties of the 
trustee that dishonest trustees could 
plausibly be punished. 


Measure of Damages 


Today, a trustee is liable to a bene- 
ficiary only when he has committed a 
breach of trust: the violation of a duty 
which the trustee owes to the benefi- 
ciary. Let us assume that a trustee has 
violated one of these duties. What is 
the measure of damages against the 
trustee? 


Holding a trustee liable for a loss 
where there is a direct causal connec- 
tion between a breach of trust and a loss 


From address before Regional Conference of 
National Association of Bank Auditors and Comp- 
trollers, April 19, 1940. 


suffered by the trust is perfectly rea- 
sonable and consistent with the general 
idea of compensatory damages. Where 
the trustee has made a breach of trust 
in bad faith or has wantonly or flag- 
rantly violated his duty, exemplary or 
punitive damages may be warranted 
even where such breach of trust did not 
in fact cause the loss. Exemplary dam- 
ages in such cases are justified by the 
necessity of making it impossible to 
profit from bad faith. 


Liability in Absence of Causal Relation ° 


There are, however, situations grow- 
ing out of certain duties of trustees, in 
which the courts have generally held 
the trustee liable following a breach of 
trust even though the trustee’s error 
was unintentional and the loss in no 
way resulted from the breach. Such 
liability falls into three types of cases— 
(1) where the trustee has, even in good 
faith, dealt with himself; (2) where the 
trustee has simply failed to earmark 
trust funds or trust property; and (3) 
where the trustee has failed to keep ex- 
clusive control of trust money. 


In (1) the cases hold almost without 
exception that his liability is that of a 
guarantor against loss in the transac- 
tion; and, if any profit has resulted from 
the transaction, the trustee must im- 
mediately pay it over to the trust. This 
is true even if the identical transaction 
performed with some third person would 
not be a breach of trust, and even 
though the trustee has acted in absolute 
good faith, fairly, and without any in- 
tention on his part to take any improper 
action. But if the same transaction re- 
sults in a loss, the trustee has to absorb 
it in his overhead. The trustee may 
lose but never gain. 


As to the second situation, the older 
cases and some very recent cases hold 
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Recent Bureau of Internal Revenue Rulings 


Employees’ Trusts—Income Tax 


HERE a company with some 25,000 

employees sets up three pension 
trusts, one covering 50 employees, the 
second 9, and third, the president only, 
and where the company contributes a 
certain percentage of the annual salary 
of each of those in trusts one and two, 
representing equal contributions by em- 
ployer and employee, but the stated 
amount paid to trust three does not re- 
present contribution by the employee 
(president), it is held that: 


(1) The trusts are not sufficiently 
broad in their application to employees 
to constitute pension trusts within the 
meaning of section 165 of the Internal 
Revenue Code. 

(2) Contributions to the _ trust, 
whether made by the company or by the 
employees, are not taxable income to the 
trust. 


(3) Contributions made by the com- 
pany to the trust are deductible by the 
corporation to the extent that such con- 
tributions when added to the stipulated 
salaries of the employees constitute rea- 
sonable compensation for the services 
rendered. 


(4) To the extent that the corpor- 
ation’s share of such contributions is 
applied toward.the payment of premiums 
on life insurance policies covering the 
lives of employees, such amounts consti- 
tute additional income to the employees 
and should be included in their returns 
for the year or years in which paid. 


(5) To the extent that the corpora- 
tion’s share of such contributions is ap- 
plied toward the purchase of retirement 
annuity contracts for the benefit of em- 
ployees, such amounts are not considered 
as having been received by the employees 
in the year or years in which such pay- 
ments are so applied, and are not, there- 
fore, required to» be included in their 
returns for those years. Upon retirement 
the entire amount of each annuity pay- 
ment will be taxable income to the em- 
ployee if he made no contribution toward 
the purchase of the retirement annuity. 
If he made contributions, he will be taxed 
on the annuity payments in the manner 
and to the extent provided in section 
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22(b)2 of the Internal Revenue Code and 
article 22(b) (2)-2 of Regulations 101. 

(6) All amounts received by employ- 
ees upon resignation or discharge repre- 
senting the corporation’s share of con- 
tributions are to be included in the em- 
ployees’ returns for the year or years 
in which received. If, upon such termin- 
ation of service, an annuity contract hav- 
ing a cash surrender value is assigned to 
an employee, he realizes no taxable in- 
come upon the assignment of the annuity 
contract. However, if the employee act- 
ually exercises his right to receive the 
cash surrender value of the annuity con- 
tract, he then realizes income to the ex- 
tent that the amount received exceeds 
the amount paid in by him.—I. T. 3346 

(1940-3-10159). 
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Professional partnerships are entitled 
to same privileges as corporations in 
establishment of pension trusts for ben- 
efit of bona fide employees of such part- 
nerships, but a general partner, as such, 
is not an employee and is precluded from 
participation in the benefits of a trust 
such as is contemplated by Section 165, 
I.R.C.—I.T. 3350 (1940-7-10172). 


Charitable Remainder—Gift Tax 


Where B creates an irrevocable trust, 
the income to be paid to B for life, the 
remainder on his death to be used by 
trustees for the establishment and main- 
tenance of a charitable fund, the present 
worth of the remainder interest as of 
the time of the gift is deductible as a 
charitable gift; the statute not requiring 
that the institution be in existence at 
the time the gift is made.—E.T. 15 
(1940-3-10159). 


Optional Valuation Date—Estate Tax 





In order to elect to value property as 
of a date subsequent to decedent’s death, 
executor must file return on Form 706 
within 15 months after death or prior to 
any extension termination. At any time 
up to the expiration date, the executor 
may amend a return previously filed to 
have the property so valued.—E.T. 14 
(1940-3-10144). 
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OR hundreds of years trusts and 

their ancestors were employed pri- 
marily to circumvent the law. The 
trustee had no duties to perform, there- 
fore no importance was attached to his 
personal ability and qualifications. 
Anyone could be a trustee, but no one 
of responsibility would, as a straw man, 
assume the evaded feudal duties; hence 
the first trustees were usually puppets 
and frequently rogues. Furthermore, 
for hundreds of years, the only contact 
of trusts and trustees with the courts 
and the Chancellor was in those cases 
where trustees were flagrantly false to 
their trusts. 


This led to the adoption by the courts 
of a very harsh and unyielding attitude 
toward trustees, no doubt on the theory 
that the more uncompromising the atti- 
tude of the courts, the more likely would 
be the ‘stimulation of the trustees’ con- 
science to the point where they would 
honestly and competently carry out 
their duties. It is not too much to say 
that the decision of the courts to en- 
force trusts was partly because it was 
only by recognizing the duties of the 
trustee that dishonest trustees could 
plausibly be punished. 


Measure of Damages 


Today, a trustee is liable to a bene- 
ficiary only when he has committed a 
breach of trust: the violation of a duty 
which the trustee owes to the benefi- 
ciary. Let us assume that a trustee has 
violated one of these duties. What is 
the measure of damages against the 
trustee? 


Holding a trustee liable for a loss 
where there is a direct causal connec- 
tion between a breach of trust and a loss 
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trollers, April 19, 1940. 


suffered by the trust is perfectly rea- 
sonable and consistent with the general 
idea of compensatory damages. Where 
the trustee has made a breach of trust 
in bad faith or has wantonly or flag- 
rantly violated his duty, exemplary or 
punitive damages may be warranted 
even where such breach of trust did not 
in fact cause the loss. Exemplary dam- 
ages in such cases are justified by the 
necessity of making it impossible to 
profit from bad faith. 


Liability in Absence of Causal Relation 


There are, however, situations grow- 
ing out of certain duties of trustees, in 
which the courts have generally held 
the trustee liable following a breach of 
trust even though the trustee’s error 
was unintentional and the loss in no 
way resulted from the breach. Such 
liability falls into three types of cases— 
(1) where the trustee has, even in good 
faith, dealt with himself; (2) where the 
trustee has simply failed to earmark 
trust funds or trust property; and (3) 
where the trustee has failed to keep ex- 
clusive control of trust money. 


In (1) the cases hold almost without 
exception that his liability is that of a 
guarantor against loss in the transac- 
tion; and, if any profit has resulted from 
the transaction, the trustee must im- 
mediately pay it over to the trust. This 
is true even if the identical transaction 
performed with some third person would 
not be a breach of trust, and even 
though the trustee has acted in absolute 
good faith, fairly, and without any in- 
tention on his part to take any improper 
action. But if the same transaction re- 
sults in a loss, the trustee has to absorb 
it in his overhead. The trustee may 
lose but never gain. 


As to the second situation, the older 
cases and some very recent cases hold 
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a trustee liable for failure to earmark 
trust assets, although some of the re- 
cent cases recognize the gross injustice 
of this rule where the trustee has acted 
in good faith. 

The third type of situation usually 
arises in cases where the trustee has 
deposited trust money in a bank and 
has agreed that it shall not be with- 
drawn for a stated period, or that it 
shall be withdrawn only upon the coun- 
ter-signature of a surety. The theory 
upon which the trustee is held liable 
for a loss resulting from such a situa- 
tion is that the trustee by surrender- 
ing partial control of the fund is not in 
a position to withdraw the fund if finan- 
cial danger threatens, or that the trus- 
tee may not be able to make an invest- 
ment when the proper opportunity oc- 
curs. The cases hold the trustee liable 
even though there is no refusal upon 
the part of a third person having con- 
trol of the fund to act in favor of the 
trust at the expedient moment, and even 
though the trustee would not have had 
warning of the financial danger, or any 


opportunity to invest. 


Duty to Account and Burden of Proof 


All these rules find their focal point, 
and their severity is intensified, in con- 
nection with the trustee’s duty to ac- 
count, and the burden of proof which 
he must carry in such an accounting. 
The courts have held that the benefi- 
ciary has the right to compel the trustee 
to file a formal and detailed account of 
his receipts, disbursements, and prop- 
erty on hand with an equity court, where 
the account can be subjected not only 
to the second-guessing criticism of all 
parties having an interest in the trust, 
but also to review by the court and its 
officers. If the trustee did not keep or 
render clear and accurate accounts, the 
cases have held that the presumptions 
are all against him, obscurities and 
doubts being resolved adversely to him. 

Other cases have held that the bur- 
den of proof is upon the trustee to con- 
vince the court that his accounting is 
correct. These cases follow the theory 
that the most the beneficiary may have 
to prove is that a trust exists in which 
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he has some financial concern, and pos- 
sibly that some loss has occurred in the 
administration of the trust. But be- 
yond this point the burden appears to 
be thrown upon the trustee to show that 
his duties have been fully performed. 


Liability in Other Fields of Service 


Contrast the liability of the medical 
doctor to his patient and of a lawyer to 
his client. It is well settled law that 
anyone claiming damages from a doc- 
tor or a lawyer must clearly establish 
by competent evidence the fact that the 


_doctor or lawyer did not exercise proper 


skill and diligence, that the complain- 
ing party has suffered actual damages, 
and that there is a direct chain of causa- 
tion between the lack of skill or dili- 
gence and the actual damages suffered 
by the complaining party. Unless the 
complaining party can carry this bur- 
den of proof he has no recourse whatso- 
ever against the doctor or lawyer. 

The trustee of today is faced with 
legal principles which are unique in 
their harshness when: compared to the 
balance of our judicial system. These 
principles seem to have grown from a 
basic assumption by the courts, during 
the hundreds of years of their develop- 
ment, that the average trustee is either 
incompetent or dishonest or both, and 
must constantly have before him the 
spectre of the whipping post in order to 
stimulate the proper diligence and hon- 
esty in his depraved frame. 

It is vitally important that you keep, 
permanently, full, accurate, and complete 
records of all trust functions. Don’t 
throw them away because a few years 
old. You may need these some day 
when some trust beneficiary, who may 
be unborn today, having the benefit of 
hindsight, resorts to what in many cases 
amounts to legal blackmail, and asks 
you to account for a loss which was in 
no way your fault. ' 

When the patient is dead, it takes no 
seer to say that the doctor’s medicine 
was no good. But the doctor has a 
tough job on his hands, should he be 
called upon to prove that his medicine 
was not the cause of the unhappy event, 
if he cannot find his prescription book. 





Cure Your Losses 
(Continued from page 352) 


One very important source of revenue 
has been largely overlooked by trust in- 
stitutions, and that is proper reimburse- 
ment for the time its executives are re- 
quired to give to going-businesses. Of- 
ten these businesses produce no divi- 
dends by means of which the trust de- 
partment can be compensated, yet the 
corporations require managerial ability 
of a high degree. Often the trust de- 
partment can properly charge the busi- 
ness for the time trust executives give 
in their capacities as officers or direc- 
tors of such corporations. 

A prerequisite to any plan to increase 
fees is accurate cost analysis. Nothing 
is so reassuring to trust officers as fair- 
ly accurate knowledge that the fees they 
must quote are fair to the public and 
necessary to the continuance of good 
trust service. In the absence of cost 
analysis, trust departments would do 
well to adopt as a minimum the sched- 
ules recently approved by the Trust 
Division of the American Bankers As- 
sociation. Even without a cost analysis 
as a basis, it will be foud worthwhile to 
bring fees on existing accounts level 
with the fees currently charged in any 
given community. 


Organization 


T is strongly recommended that an 

individual or individuals forming a 
committee should be selected on the 
basis that their training and natural 
aptitude have skilled them in present- 
ing the subject to customers and in get- 
ting the desired results. The committee 
should have practically complete re- 
sponsibility for results and, further- 
more, its recommendations as to in- 
creases in compensation should be final 
with the exception perhaps of a veto by 
the president or the head of the trust 
department. In the smaller institutions 
the head of the trust department would 
be the logical person to oversee the re- 
view of the accounts and to interview 
customers. 

As an initial step it is suggested that 
information as to each account should 


COMPLETE 
FIDUCIARY 
SERVICE 


for 


NORTHERN NEW ENGLAND 


National Bank of Commerce! 
of Portland, Maine | 


be gathered and placed on a card simi- 
lar to that shown in Exhibit “A”, sup- 
plemented by comments made by any 
departments largely concerned in the 
administration. 


EXHIBIT “A” 


ACCOUNT: 

CAPACITY: 

CO-EX or TRUSTEES: 

COUNSEL 

EXISTING COMMISSIONS: 
OUR COMPANY 
OTHERS 
QUOTED BY? 


OPENED 


PRIN. INC. 


DATE 


NUMBER BOOK VALUE 
INVESTMENT BONDS $ 
STOCKS $ 
MTGES, ETC. $ 
MISCEL. 
R/E 
TOTAL 


GROSS INCOME (LAST YEAR) 
TERMS OF WILL OR DEED (SEE OVER) 


WHAT BENEFICIARIES SHOULD BE 
CONSULTED? 
(NOTE AGES) 


OTHER BUSINESS WITH COMPANY 
REMARKS: 


COMM. REC’D. 1938/9 

COMM. UNDER EXISTING SCHEDULE 

ESTIMATED COST TO TRUST DEPT. 

RECOMMENDATIONS AS TO COMMIS- 
SIONS: 


PERSON IN CHARGE OF ACCOUNT: 
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One of the South’s Oldest Fiduciary Institutions 
Qualified to Act in Every Fiduciary Capacity 


MinGtR FLOLLAL DEPOSIT INSURANCE CORPORATION 


Trust Investment Department—Report 
on the complexities or simplicity of the 
account from an investment point of 
view and give the committee a picture 
of its investment record to date. 

Real Estate and Mortgage Depart- 
ments—The commissions committee 
should be informed of any difficulties 
that exist or that may have arisen in the 
past. 

Income Distribution Department— 
Summary of the arrangements for dis- 
tribution of income and the sending of 
statements and any important observa- 
tions about the parties in interest. 

If the customer has other business 
with the Company, it should be noted 
and an analysis made of that business, 
whether it be in the form of deposit 
accounts or other trust accounts. 


Functions of the Committee 


HE committee should meet as often 
as possible to review the informa- 
tion on the cards and to determine 
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whether a change in the fees should be 
made. It is important that the man 
most familiar with the account should 
participate in the discussions. 

In spite of the apparently favorable 
results certain companies have obtained 
by the use of letters announcing in- 
creases in trust fees, it is not recom- 
mended that this method be used, ex- 
cept where personal interviews are im- 
practicable. It is extremely difficult to 
estimate what other business may be 
lost to the institution because the in- 
crease in fees is not properly broached 
and any expressed objections sympathe- 
tically—and immediately—met. 

Inasmuch as the information card will 
be given to the person who will take 
the question up with the customer, it is 
important that the commissions com- 
mittee should have a simple control 
which may be used— 


1. As a permanent record; 

2. To follow up the assignments of 
the various information cards; 

3. To record the results obtained; 

4. To make monthly cumulative re- 
ports. 


If the plan is to be operated under 
the most favorable circumstances, the 
trust institutions in any one locality 
should study the problem and agree 
upon a simultaneous effort. Nothing 
wipes out the opportunity to secure ade- 
quate compensation more than senseless 
competition on the basis of fees rather 
than of service. Let us assume the worst 
—that it is not possible to agree upon a 
community schedule of fees. Does that 
justify any one of the trust departments 
taking business at a loss? In the long 
run such a policy is suicidal. 


Reducing Similar Problems in Future 


OW long will we continue to quote 

fees on a present-day basis for ser- 
vices to be rendered 30, 40 and 50 years 
hence? Our product is service, and 
our varying cost factors are office space, 
salaries, supplies, interest rates, char- 
acter of the estates, beneficiaries, leg- 
islation, competition, etc. To meet this 
situation many institutions are today re- 
euiring that there shall be included in 










the instruments under which they act 
the following clause: 


For services under’ this Agreement (or 
Will), the Bank’s compensation shall be 
in accordance with the Schedule of Fees 
adopted by the 
ciary Association and currently in force 
from time to time. 


The writer believes the day is com- 
ing when trust men will abandon the 
unsound practice of quoting definite 
fees for services to be rendered in the 
unpredictable future. When you stop 
to think about it, what other business 
follows such a blind policy? 


The trust customer should understand 
initially that compensation for agency 
services runs from year to year and 
that it will be adjusted as conditions re- 
quire. Where it seems expedient to 
name commissions in a long term trust, 
it is often well to quote a rate that will 
obtain only during the first life estate, 
with the understanding that an adjust- 
ment of fees may be approved by a ma- 
jority of the succeeding life tenants 
who are then of age. 


A stipulation that fees quoted upon 
opening a new agency or custodian ac- 
count shall be subject to review within 
six months or a year, gives the bank a 
chance to find out how much work is 
involved and to arrange for fee adjust- 
ments if the circumstances justify. 


Nothing so militates against securing 
adequate fees as the fact that certain 
officers of the trust department will 
quote lower fees than some of their 
colleagues—and the public is quick to 
sense this. A definite policy with re- 
gard to fees should be adopted by each 
trust department, and if possible, be 
supervised by the commission commit- 
tee. 

The adjustment of commissions on 
existing trust accounts is a problem 
that calls for the very best personnel 
available, and if properly conducted, 
can mean much in immediate and future 
profits to the trust department. Apart 
from operating economies, there is no 
better or quicker way to increase or 
bring about sorely needed trust profits. 


lowa’s Largest Bank 


Qualified by 64 years of experience 
to act in every recognized trust 
and corporate fiduciary capacity. 


IOWA-DES MOINES 


NATIONAL BANK 
& TRUST COMPANY 


DES MOINES © IOWA 


Member Federal Deposit Insurance Corporation 


Fiduciary Service in Queensland 


A large increase in the number of 
new estates during the year ended June 
30, 1939 is reported by R. J. S. Barnett, 
Public Curator of Queensland, Australia. 
As of that date, the office was administer- 
ing 1,568 testate estates, valued at £2,- 
033,278; 1,283 intestate estates valued at 
£699,093; and 1,005 trusts, valued at 
£1,558,069. 


Two hundred and twenty-two infants 
were maintained and educated from 
estates funds, the report stated. At the 
head office, there were 66 businesses in 
estate properties carried on under super- 
vision, and over 1,000 properties from 
which rentals were being collected. 


The number of Orders to Administer 
Estates was 511, of a value of £675,985. 
Wills made numbered 3,002, the total 
held for Safe Custody being 47,456. 


A net profit of £381 resulted from the 
year’s operations. 





New Business 


VERY trust man in this country has 

a direct and immediate interest in 
the story told the New York Financial 
Advertisers Association by James Wil- 
liam Bryan, publicity man (the official 
title is “chief of information”) for the 
savings bond division of the Treasury 
Department. It is a story with many 
angles—each of them calling for the 
serious consideration of somebody (new 
business man, investment man, policy- 
directing executive) in your company. 


In the first place, this was an account 
of the biggest peacetime securities-mar- 
keting operation the world has yet 
seen; and there is some question wheth- 
er it doesn’t challenge comparison, es- 
pecially as a long-pull continuous ef- 
fort, even with the Liberty Loan drives 
(which dictated the injection of that 
qualifying adjective “peace-time.”) It 
has involved the placement and the ab- 
sorption by the savings of the people of 
the United States of some $3,000,000,- 
000 of new securities. In the old days, 
if a syndicate headed by J. P. Morgan 
& Co. offered $50,000,000 of big-corpora- 
tion bonds, every financial man in the 
country watched every detail with the 
keenest interest, and in some degree 
steered his own course by the indica- 
tions given by the results of that opera- 
tion. Here an operation sixty times as 
big has been carried through right un- 
der our noses, and few if any big finan- 
cial men know anything about it except 
in the most vague and general way. 


A New Financial Market? 


In the second place, there seems to 
be some reason for assuming that this 
operation has once again, as the Liberty 
Bonds did, created a huge new group of 
security-owners; and the question 
arises, whether or not the professional 
financial community—and _ especially 
and particularly the trust fraternity— 
is ready this time to do a better job of 
reaching out to and serving this new 
group (or at least a substantial fraction 
of them) than it did with the millions 


of new investors who cut their eye-teeth 
on Liberty Bonds (and in far too many 
cases were promptly and skilfully trad- 
ed out of those eye-teeth by the oil- 
stock peddlers and others of the get- 
rich-quick fraternity). 


As to precise statistics, Mr. Bryan re- 
ports that 12,000,000 (we assume these 
are round figures) “baby bonds” have 
been sold, the average value, obviously, 
being $250. But there were only six mil- 
lion purchasers, so the average sale was 
$500; and Mr. Bryan estimates that dup- 
lication brings the total number of pres- 
ent individual bondholders down to 2,- 
300,000—with average holdings, there- 
fore, of $1,304. It might incidentally 
be mentioned that Mr. Bryan says ad- 
vertising costs (which, under Govern- 
ment book-keeping, represented very 
nearly total marketing costs) have been 
approximately 1/10 of 1 percent. Some- 
thing there for syndicate men, as well 
as trust new business men, to ponder 
over! 


Incidentally, Mr. Bryan brought out 
the fact, in response to a question, that 
in a great many cases, at least, the sale 
of a Government bond to a new investor 
also creates a new critic of Government 
fiscal policies. “Every time a big new 
spending bill comes up, or budget-bal- 
ancing comes to the fore again, we hear 
plenty about it,” he said. 


What Does It Mean? 


The bedrock problem, however, as 
this department sees it, has to do at 
one and the same time with the question 
what, if anything, the corporate fidu- 
ciary is prepared to offer these new cap- 
italists (or at least and at worst, to the 
top 10 or 20 percent of them) and how, 
assuming we have something to offer, 
we propose to approach them and make 
their acquaintance; and with the old, 
familiar question, whether a privately 
owned and managed financial structure, 
or the Government, is henceforth to 
carry on the necessary job of safeguard- 
ing (and directing the employment of) 
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the capital savings of 130,000,000 Amer- 
icans. 

Twenty-two years ago the Govern- 
ment taught quite a few millions of peo- 
ple whom neither trust companies nor 
investment bankers had bothered much 
with, how to save their money and put 
it into bonds. The subsequent financial 
history of most of those new and inex- 
perienced investors is not one in which 
trust companies as a group—any more 
than any of the rest of the professional 
financial community—can take either 
pride or satisfaction. 

Now the Government, once again, has 
stepped in and done a job private finan- 
cial enterprise either wouldn’t, or 
couldn’t do—and here as a result is an- 
other huge crop of new savers and in- 
vestors, open to your cultivation. 

Will you, or can you, do a better job 
this time? If not, it won’t do you or 
anybody else much good to fume and 
make speeches about “political en- 
croachment on private enterprise” and 
all the rest of that stuff we’ve all heard 
so many times before. Any more than 


it will do you any good to woo these in- 
vestors away from the Government, if 
all you can then suggest doing with 
their money is putting it into Govern- 


ment bonds. They can do that without 
your help. 

The Government is your collaborator 
in financial education; it is also your 
competitor, and on the evidence so far 
presented, a potently effective one. An 
unfair one, did you say? It’s up to you 
to prove that; but we might also sug- 
gest that salesmen in every other line 
learned long ago that remarkably few 
effective sales campaigns are built on 
abuse of the competition. 

* * * 


We’ve long since given up trying to 
find out why good advertising seems to 
come in waves. We merely accept the 
fact that we will go along for one, two 
or three months without seeing a single 
trust company advertisement that seems 
to us worthy of comment—unless it’s 
acidly unfavorable comment—and then, 
all of a sudden, find the desk covered 
some morning with half-a-dozen point- 
ed, sparkling and effective pieces. Must 


423 


be trust advertising writers are like 
lemmings—moved by one common in- 
spiration. 

This is one of the good months. The 
two advertisements here offered for 
your admiration (and emulation) are 
only the two we picked out as being es- 
pecially suited to reproduction within 
our space limitations, from among a 
number of others nearly, if not quite as 
good. 

Another reason for picking these two 
is our belief that these two companies 
—the Industrial Trust Company of Pro- 
vidence and the Fidelity-Philadelphia 
Trust Company of Philadelphia—main- 
tain, month in and month out, about as 
consistently high an average of adver- 
tising effectiveness as any two institu- 
tions in the country. A cheer for these 
two ads, that is, is also a cheer for two 
excellent and consistent advertising 
programs. 

* * * 

Perhaps, it’s worth while to go a little 

farther into why we think these two ad- 


IT TAKES MORE THAN 


“Of “a 99 
TO SETTLE AN ESTATE CORRECTLY! 


Few people are called upon more than once in a 
lifetime to settle an estate. No matter how consci- 
entious a relative or friend may be as executor, can 
you in fairness expect them to succeed the first time 
in this difficult task...to settle your estate with 
least effort and best results? 

When you name this Bank as your Executor, you 
place this exacting task in the hands of an experi- 
enced staff whose familiarity with correct procedure 
saves all worries and prevents needless expense. By 
appointing Industrial Trust Company as your Trustee, 
as well, you insure the same competent management _ 
of your estate throughout the life of any beneficiary. 

Let our Trust Officers help you to work out an 
effective Estate Plan for your needs. Then have your 
attorney draw the papers, naming Industrial Trust 
Company as your Executor and Trustee. 


Industrial 


TRUST COMPANY 


MEMBER OF FEDERAL DEPOSIT INSURANCE CORPORATION 
Se 
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vertisements are especially good. The 
best illustration, even if it’s a little in- 
vidious, is to be found in comparing one 
of them—the Fidelity-Philadelphia ad- 
vertisement headed “Will You Or the 
Law Decide?”—with one of the excel- 
lent also-rans. This is a Chemical 
Bank & Trust Company advertisement 


headed “Will You Or the State Select © 


Your Heirs?” The Chemical ad is 
much smaller and simpler; in fact all it 
does is offer a booklet on the problem 
which is, of course, precisely the same 
as the one discussed in the Fidelity- 
Philadelphia one. 

That wasn’t why we preferred the 
larger piece; a man is entitled to just 
as much credit for good use of small 
space, with no money available for art 
work, as for good use of big space and 
effective illustration. But compare the 
two headlines. Notice how much more 
forceful is the one that’s two words 
shorter! 


Will You or the Law Decide? 


HOUGH you may never 
have signed s Will, pro- 
visions have been made for 


the distribution of your estate. 
Whether you are rich or poor, 
whether you have ne children or 
many, the Intestate Law will dis- 
tribute your assets unless you 
leave a Will. 

Is this what you wish? Is it 
possible that your private desires 
have already been adequately de- 
fined by State statute? Are you 
certain that no Will of your own 
could improve upon laws which 


must be impersonal, inflexible, 
and entirely matter-of-fact; that 
obviously cannot be made specifi- 
cally for you? 

To have reasonable assurance 
that your wishes will be fulfilled, 
have your Will drawn today by a 
competent lawyer and see that it 
is kept up to date . . . Because we 
so often collaborate in the review- 
ing of Wills, we invite you and 
your lawyer to stop in to discuss 
this vitally important matter with 
our Customers’ Service Depart- 
ment or with our trust officers. 


135 South Broad Street 


MEMBER FEDERAL RESERVE SYSTEM - MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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And speaking of good headlines, 
there’s just space here for a cheer for 
that on a booklet from the Union Bank 
& Trust Company of Los Angeles— 
“Man, Wife and Will,” with the explana- 
tory subhead, “in California.” 
I’d thought of that one myself. 

* * * 


I wish 


Speaking, as we were farther up this 
department, of letting somebody else do 
your job for you, something in that 
nature is going on right now at the 
Brooklyn Y. W. C. A. in the course of an 
“Adult Education Program.” Here’s a 
strictly benevolent, non-financial and 
non-commercial institution that has 
taken the initiative in an effort to teach 
Brooklyn wives and mothers (and there- 
fore, if it’s not too gruesome to remind 
you, prospective widows and estate ex- 
ecutors and managers) the facts of life 
about budgeting, banking, wills, inheri- 
tances and investments. 


Miss Anne Houstoun Sadler, assistant 
secretary of the Bank of the Manhattan 
Company, is in charge, assisted by Mrs. 
Mary Berkeley Finke of the Morris Plan 
Bank and Miss Jane A. Langthorn of 
the Title Guarantee & Trust Company. 

How much would you have given, in 
that last difficult estate settlement job, 
to have had a widow to work with who 
already knew something about what she 
was up against? Well, then, isn’t there 
some way to set this sort of scheme on 
foot in your own community? Can you 
think of anything that would return you 
handsomer dividends—on both sides of 
the operation; in getting in touch with 
new business, and helping make that 
business easier and pleasanter to handle 
after you get it? 

* *% * 

And while we’re dealing out cheers, 
four or five at least seem to be in order 
for Allen Crawford, vice president in 
charge of hustle and general enter- 
prise of the Bankers Trust Company of 
Detroit, and Benjamin A. Saylor, vice 
president, and Lou A. Wilson, assistant 
cashier of the Wabeek State Bank, also 
of Detroit, for a novel and audacious 
variation in window displays, in which 
the Wabeek advertises itself as a com- 
munity booster and genuine co-operator, 





by advertising the Bankers Trust Com- 
pany. 

Incidentally, the Bankers Trust Com- 
pany window plays no small part in the 
success of the idea. It is plenty at- 
tractive enough to make the Wabeek’s 
comradely boost understandable as well 
as pleasant. From any angle, it’s hard 
to be blue about the future of banking 
and fiduciary service when things like 
this can happen. 


In Kansas They Want Answers 


HE efforts of the Kansas Bank Manage- 
ment Commission, organized as a 
wholly voluntary effort of the banks them- 
selves, to find out what the banks must do 
to survive as useful elements in the com- 
munity under new conditions, were describ- 
ed to the A. B. A. Regional Conference in 
Denver by Maurice Breidenthal, president 
of the Security National Bank of Kansas 
City. 

The Commission, he said, is concen- 
trating on developing new ideas and meth- 
ods for the profitable operation of banks 
under existing conditions; and its first job 
was to stimulate the thinking of individual 
bankers, many. of whom were in a state of 
lethargy. He presented a statement of 
principles, two of which are: 
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“There is no connection between bank in- 
come from loans and investments and bank 
income for services rendered;” and “Re- 
gardless of the efficiency with which you 
may operate your bank, the future of your 
bank may be jeopardized by unsound oper- 
ating policies adopted by the banking sys- 
tem as a whole—or by any given group of 
banks.” 

The Commission has made complete anal- 
yses of operating income and expenses of 
individual banks, and has used this ma- 
terial in “clinic meetings” to teach the 
bankers how to operate. The results, Mr. 
Breidenthal said, prove that “good manage- 
ment is more important to good banking 
than all the laws that were ever passed,” 
and “has shown the banker what was al- 
ready known to other professions, that a 
willingness to exchange ideas and exper- 
iences is beneficial both to the individual 
and to the group.” 

The Commission, Mr. Breidenthal said, 
“has convinced the individual banker that 
from now on he must merchandise his pro- 
duct. Best of all it has demonstrated the 
fact that whether or not your competitor 
or the banker in the neighboring county is 
able to operate his bank at a profit is of 
definite concern to you. The future of the 
independent unit bank will not be decided 
in Washington—but by you and me in our 
own home towns.” 


At first glance this looks like just another handsome educational bank window display. 


But that’s only the beginning of the story. 


The real beauty of this window is that it 


was created by Bankers Trust Company of Detroit—for the use of Wabeek State Bank 


of Detroit! 


The two institutions are in no way affiliated. Both consider the idea of 


such “reciprocal co-operation” a brilliant success. 





“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Dr. Harvey Cushing 
Surgeon 


Dr. Harvey Cushing, one of the world’s 
great surgeons, and discoverer of a new 
technique in operations on the brain which 
has saved hundreds of lives, named his son, 
Henry Kirke Cushing, and The Merchants 
National Bank of Boston co-executors of 
his will, which bequeathes the royalties 
from Dr, Cushing’s books, his medical li- 
brary (a collection of great professional and 
historical interest) and one-third of the resi- 
due of his substantial estate to Yale Uni- 
versity. Mrs. Cushing receives another 
third, and the remaining third is divided 
among their four children. 

Dr. Cushing also named Dr. John Far- 
quhar Fulton of Yale his literary executor, 
with sufficient funds to provide for catalog- 
ing the library, and for publishing a bio- 
graphy “should he and my wife feel that 
publication of my biography might be of 
interest or help to medical students.” In 
view of Dr. Cushing’s pre-eminent world 
position in brain surgery it appears cer- 
tain that a biography will be published. 


John A. Geismar 
Industrialist 


Dean Higgins, president of the Commerce 
Guardian Bank of Toldeo, was named co- 
executor and co-trustee with his own bank 
in the will of John A. Geismer, president 
of the National Supply Company, the 
world’s largest manufacturers of oil drill- 
ing equipment. W. Paul Bateman, vice- 
president of the National Supply Company, 
is a third executor and trustee. 


426 


Seymour Lowman 
ex-Lieutenant Governor 


Seymour Lowman, Lieutenant-Governor 
of New York in 1925-26 and Assistant Sec- 
retary of the Treasury in charge of prohi- 
bition enforcement from 1927 to 1933, 
named the Chemung Canal Trust Company 
of Elmira, N. Y., and his son, A. Marshall 
Lowman, co-executors and co-trustees under 
his will, which distributed his estate among 
surviving relatives. Mr. Lowman, an ar- 
dent dry, had a long career in Republican 
politics, and was particularly noted for his 
many clashes with former Governor Alfred 
E. Smith. So far as known, no other two 
men whose entire political philosophies were 
so profoundly opposed had ever occupied 
at the same time the two highest offices in 
the State. 


Arthur W. Teele 
Leading Accountant 


Arthur Wellington Teele, founder of the 
firm of Patterson, Teele & Dennis, certified 
public accountants, and a former president 
of the New York Athletic Club, named the 
Guaranty Trust Company of New York, 
as co-executor in a will which leaves his 
widow, Mrs. Violetta B. Teele, a life estate 
in the residue after various specific be- 
quests, and his son, William Teele, the re- 
mainder. 

Mr. Teele was one of the founders and 
for many years an executive of the Amer- 
ican Institute of Accountants, being the 
first chairman of its board of examiners. 





Dr. Charles Clinton Swisher 
Educator 


The National Metropolitan Bank of 
Washington, D. C., is executor of the will 
of Dr. Charles Clinton Swisher, who died 
February 4 at the age of 93. Dr.-Swisher, 
emeritus professor of history at George 
Washington University, where he estab- 
lished the department of history in 1896 
and taught for forty years, had previously 
practiced law in New York City, developed 
and operated a coffee and cocoa plantation 
in California, served President Porfirio Diaz 
of Mexico as an agricultural adviser and 
been banished from that country for writ- 
ing a book on the history of the religious 
orders in Mexico, and studied history at 
Yale, Columbia, Cornell, University of Paris, 
University of Guadalajara, and University 
of Berlin under Professor von Ranke. 

He was personally acquainted with Queen 
Victoria, Wilhelm II, Robert Browning and 
Lord Tennyson; and was on terms of warm 
friendship with both Woodrow Wilson and 
William Howard Taft. 


Dr. Raynham Townshend 
Medical Leader 


Dr. Raynham Townshend, former pres- 
ident of the New Haven Medical Associa- 
tion, and leading physician and surgeon of 
Connecticut, named his son, Raynham 
Townshend, Jr., and the Union & New 
Haven Trust Company co-executors and co- 
trustees of his estate. 

Dr. Townshend bequeathed $200,000 in 
cash, besides personalty and his medical 
books and instruments, to his widow; 
$100,000 to each of two children; and the 
residue in trust to Mrs. Townshend. The 
son is to receive his residuary share abso- 
lutely at thirty, the daughter’s is a life 
estate with right to encroach upon the prin- 
cipal for comfort and support. 


Clay H. Hollister 
Banker 


In a holographic will Clay Harvey Hol- 
lister, president of the Old Kent Bank of 
Grand Rapids, Michigan, named the Mich- 
igan Trust Company of that city co-execu- 
tor with his widow, Mrs. Justina M. Hollis- 
ter, of a will leaving his estate to his im- 
mediate family. Mr. Hollister had been 
continuously in the employ of the Old Kent 
Bank since 1888, and was director of sev- 
eral substantial Michigan corporations. 


Samuel Mundheim 
Department Store Leader 


The Chase National Bank and Marshall 
Mundheim, a son, are trustees under the 
will of the late Samuel Mundheim, former 
president of the Kaufmann Department 
Stores of Pittsburgh and later of Stern 
Brothers, Inc., of New York. By the terms 
of the will Mrs. Mundheim receives $5,000 
outright and a life estate in one-third of 
the residue; Marshall Mundheim and his 
sister, Mrs. Gerstenfeld, each one-third of 
the residue in trust, $2,500 outright and 
contingent remainders each in one-half their 
mother’s share. 


Dr. Henry Barton Jacobs 


Physician, Philanthropist 


George Pausch, vice president of the Safe 
Deposit and Trust Company of Baltimore, 
is named co-executor with his own bank of 
the will of Dr. Henry Barton Jacobs, lead- 
ing Baltimore physician and authority on 
tuberculosis. Dr. Jacobs, who was also ac- 
tive in Newport social circles, and president 
of the Spouting Rock Beach Association, 
controlling the exclusive Bailey’s Beach, left 
virtually his entire estate to charity. 


David H. Ball 
Head of Lorillard 


The Bankers Trust Company of New 
York is co-executor with the decedent’s son 
of the will of David H. Ball, president of 
the P. Lorillard Tobacco Company. The 
will bequeathes $25,000 to a sister, and di- 
vides the residue among the widow, Mr. 
Ball’s second wife, his son by the first mar- 
riage, and the grandchildren. 


De Witt Page 
Industrialist 


De Witt Page, who began life as a clerk 
in a clothing store and died as the retired 
president of the New Departure Company, 
a director of General Motors and owner of 
a large racing stable, named the North Side 
Bank and Trust Company of Bristol, Conn., 
executor of a will by which his entire estate 
is left to his widow, Mrs. Mae Rockwell 
Page. 


“Wills and the construction of them 
do more perplex a man than any other 
learning.”—Lord Coke, 1613. 





Samuel Untermyer 
Famous Lawyer 


An unusual provision in the will of Sam- 
uel Untermyer, perhaps the most famous 
member of the New York bar and certainly 
the wealthiest, directs his exéecutors—his 
sons Alvin and Irwin—to pay $43,108 to the 
trustees of the Andrew Freedman Home, in 
case the testator had not done so during 
his lifetime, to compensate the home for 
a loss sustained on $50,000 of bonds pur- 
chased by it on Mr. Untermyer’s recom- 
mendation. Mr. Untermyer also in his will, 
offered his celebrated estate, “Greystone,” 
to the State of New York as a park and 
botanical garden, but the state refused to 
accept the gift. 

Samuel Untermyer had become an almost 
legendary figure in the legal profession. 
Eighty-one years old at his death, he had 
never actually retired, but his spectacular 
courtroom struggles and triumphs, in which 
he matched wits in cross-examination with 
the elder Rockefeller and the elder Morgan, 
were thirty years in the past. His huge 
fortune is chiefly distributed in trusteeship 
for the benefit of his sons and grandchil- 
dren. 


Maxine Elliott 
Actress 


Maxine Elliott, famous stage beauty of 
thirty and forty years ago, and friend of 
King Edward VII of England, the elder 
J. Pierpont Morgan and other prominent 
figures of that day, established trust funds 
in her will for her sister, Gertrude Elliott, 
widow of the English star, Sir Johnston 
Forbes-Robertson, and her own personal 
maid, Frances Vandystadt. The sister re- 
ceives a life interest in 3/5 of the residuary 
estate, the maid $100 a month “in gold” 
for life. Lady Forbes-Robertson also re- 
ceives a cash bequest and shares in Elliott 
Theatre, Inc., while her four daughters each 
receive 1/10 of the residue and remainders 
in their mother’s trust. 


— 
Erratum 


It was erroneously reported in Trusts and 
Estates for March that Justice Pierce But- 
ler, of the Supreme Court of the United 
States, had died intestate. Since then a 
will has been discovered. An estate of ap- 
proximately $162,310 is left unconditionally 
to his wife, Mrs. Anna M. Butler, who is 
named executrix. _ 
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John H. Finley 
Editor, Educator 


Dr. John Huston Finley, editor emeritus 
of The New York Times, and former Com- 
missioner of Education of New York State 
and president of the college of the City of 
New York, left his entire estate to his 
widow, Mrs. Martha B. Finley, and named 
his sons, John H. Finley Jr. and Robert L. 
Finley, his executors. Dr. Finley had also 
been president of the New York Association 
for the Blind since 1909, and for the past 
three years chairman of the Near East Re- 
lief Foundation. He was also a poet of 
distinction. 


Philip Stockton 
Banker 


Having distributed virtually his entire 
fortune in gifts prior to his death, Philip 
Stockton, chairman of the executive board 
and former president of the First National 
Bank of Boston, and former president of 
the Old Colony Trust Company, left his 
small remaining estate to his son, Charles 
Head Stockton, as administrator. Mr. Stock- 
ton, one of Boston’s leading financial men, 
was a member of the executive committee 
of the American Telephone & Telegraph 
Company and the American Sugar Refining 
Company, and a director of many other 
important corporations. 


Charles E. Culpeper 
Business Executive 


Every person in the New York metropol- 
itan area who orders a “small coke” will 
in future be making a contribution, though 
a tiny one, to charity, as a result of the 
will of Charles E. Culpeper, president of 
the Coca-Cola Bottling Company of New 
York. Mr. Culpeper bequeathed his entire 
personal holdings of stock in that company, 
101,380 shares, to the Charles E. Culpeper 
Foundation, created by him to distribute 
its entire income to “charitable, religious 
and educational organizations without re- 
gard to creed or race.” The stock is valued 
at about $8,000,000. Mrs. Culpeper, James 
T. Murray, Mr. Culpeper’s associate and 
successor as head of the company, and 
Clarence Avery, president of the Chatta- 
nooga Glass Company, are executors and 
trustees of the Foundation. 





Personnel Changes in Trust Institutions 


ARIZONA 


Phoenix—THOMAS H. O’BRIEN has 
been elected chairman of the board of di- 
rectors of the 
Valley Nation- 
al Bank, suc- 
ceeding the 
late Dr. L. D. 
Ricketts. Like 
Dr. Ricketts, 
Mr. O’Brien is 
a mining man, 
and is. vice 
president of 
the Inspiration 
Consoli- 
dated Copper 
Company and 
the Interna- 
tional Smelt- 
ing and Refin- 
ing Company. 

CALIFORNIA 


San Francisco—FRANK H. LOUGHER 
has joined the staff of Bank of America 
N. T. & S. A. as assistant trust officer in 
the New Business Division. Mr. Lougher, 
well known in San Francisco, was formerly 
an official of the Anglo California National 
Bank. 


San Francisco—C. NELSON HACKETT 
has been advanced from assistant trust of- 
ficer to trust officer of the Bank of Cali- 
fornia, N. A., succeeding the late Stuart F. 
Smith; ELLIOTT McALLISTER has been 
promoted from assistant cashier to vice- 
president. 


THOMAS H. O’BRIEN 


CONNECTICUT 
Hartford—RUSSELL Z. JOHNSTON, 
Probate Judge, has been elected corporator 
and trustee of the State Savings Bank, suc- 
ceeding the late Walter Clark. 


DISTRICT OF COLUMBIA 

Washington—NELSON B. O’NEAL and 
HULBERT T. BISSELLE have been pro- 
moted from assistant vice presidents to vice 
presidents, and D. J. CALLAHAN, JR. from 
assistant cashier to assistant vice president 
of the Riggs National Bank. 

ILLINOIS 

Litchfield—WALTER HOLDERREAD, 

vice president, has been elected president of 


the Litchfield Bank & Trust Company, suc- 
ceeding the late George Settlemire. 


MASSACHUSETTS 


Boston—MYLES STANDISH, JR. and 
THOMAS G. BROWN, associate trust of- 
ficers of the 

New England 

Trust Com- 

pany, have 

been elected 

vice presidents. 


MICHIGAN 


Detroit — E. 
F. HARRING- 
TON has re- 
signed as ad- 
vertising direc- 
tor of Detroit 
Trust Co. to 
join the De- 
troit office of 
Brown & Bige- 
low. 


FRANK H. LOUGHER 


MISSOURI 


St .Louis—JOHN S. McMILLAN has 
been appointed assistant trust officer, and 
J. WILLIAM MEDFORD assistant vice 
president of the Mercantile-Commerce Bank 
and Trust Company. HEMPSTEAD 
WASHBURNE has become Chicago repre- 
sentative, succeeding Mr. McMillan in that 
post. 


NEW JERSEY 


New Brunswick—SAMUEL L. ALLEN 
has been elected president of the National 
Bank of New Jersey. Mr. Allen was form- 
erly president of the Portland National 
Bank, Portland, Me. 


NEW YORK 


Brooklyn—GEORGE A. BARNEWALL, 
vice president of the Brooklyn Trust Com- 
pany, has been elected a trustee; FRANK 
H. CLARK has been promoted to a vice 
presidency, and JAMES E. FINEGAN and 
ALFRED G. RUEHLE made assistant sec- 
retaries. 

Newburgh—J. CALVIN BROWN, vice 
president and cashier, has been elected 
president of the National Bank of New- 
burgh; WILLIAM C. NEELY, JR., pro- 
moted from assistant cashier to cashier; 
and KENNETH B. KNIFFIN and AR- 
THUR SULLY named assistant cashiers. 

New York—HERBERT W. TRECAR- 
TIN, formerly with the Chase National 
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Bank, has been appointed educational secre- 
tary of the New York Chapter of the Amer- 
ican Institute of Banking. 

New York—ANDREW MORELAND has 
been appointed assistant secretary, and 
RICHARD V. WHELAN assistant treas- 
urer of the Guaranty Trust Co. 


New York—RALPH B. WELLS has been 


elected an assistant vice president of the 


Marine Midland Trust Company. He will 
represent the company in the South and 
Southwest. 


New York—HENRY G. DIEFENBACH, 
ARTHUR H. ERB, IRVIN A. SPRAGUE, 
and LLOYD W. WAUGH have been ap- 
pointed assistant vice presidents and STU- 
ART L. HOLLISTER assistant secretary 
of the United States Trust Company. 
Messrs. Diefenbach, Hollister and Waugh 
had been assistant comptrollers and Messrs. 
Erb and Sprague assistant secretaries. 


Rochester—ROBERT C. WATSON, pres- 
ident of the Rochester Trust Company for 
twenty-three years and connected with the 
company for fifty-one years, has been elect- 
ed chairman of the board. He is succeeded 
as president by GEORGE H. HAWKS, vice 
president and secretary since 1933. 


EDWARD HARRIS II, formerly assist- 
ant to the president, has been elected secre- 
tary. LEIGH H. PIERSON, vice president 
and trust officer, was elected chairman of 
the trust committee. ELLIOTT W. GUM- 
AER, former associate trust officer and 
vice president, was advanced to the post of 
vice president and trust officer. ELLS- 
WORTH H. ROSSER was elected assistant 
secretary, and HARRY W. SAGE assistant 
vice president. 


Y 


& 


ARTHUR E. BURKE 


Elected Vice President, Guaranty 
Trust Co. of N. Y., last month. 


GEORGE H. HAWKS 
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Rochester—CHARLES F. SEUFFERT 
has been made assistant trust officer of the 
Union Trust Company. 


OHIO 


ToledoO—HOWARD AUMEND has been 
elected assistant trust officer and assistant 
secretary of the Toledo Trust Company. 


PENNSYLVANIA 


Greenville—-EARL McFATE has resigned 
as president of the Farmers & Merchants 
Trust Company to become president of the 
Citizens Banking Company of Oil City. E. 
A. BAUGHMAN has been elected president © 
of the Farmers & Merchants Trust Com- 
pany. 

Hazleton—J. M. GRIFFITH has resigned 
as assistant trust officer of the Merkle 
Bank & Trust Company. 


Johnstown—GEORGE C. RUTLIDGE, 
formerly secretary and treasurer, has been 
elected president of the Johnstown Bank & 
Trust Company. FRANK G. MATTERN 
has been elected secretary and HERMAN 
C. RIBLETT treasurer. 


Philadelphia—GEORGE V. STRONG has 
been elected president of the Chestnut Hill 
Title & Trust Company, succeeding William 
M. Houston, resigned. Mr. Strong was gen- 
eral counsel of the company. 

Philadelphia—DAVID E. WILLIAMS 
JR., has been elected assistant to the pres- 
ident of the Corn Exchange National Bank 
& Trust Company. Mr. Williams has been 
a director of the company since 1925. 

Philadelphia—O. HOWARD WOLFE, 
cashier of the Philadelphia National Bank, 
has been elected vice president. 


CHARLES M. SCHMIDT 


Elected Vice President, Guaranty 
Trust Co. of N. Y., last month. 





Pittsburgh—GEURGE H. BUCHER, 
president of the Westinghouse Electric & 
Mfg. Co., has been elected a director of 
the Peoples-Pittsburgh Trust Company, of 
which Gwilym Price is president. 


Pottsville-DARWIN S. HARTER, trust 
officer of the Pennsylvania National Bank, 
has been made a vice president. 


York—H. M. CRAWFORD, formerly Na- 
tional Bank examiner, has been elected 
president of the York National Bank, suc- 
ceeding GRIER HERSH, who becomes 
chairman of the board. 


TEXAS 


Galveston—H. M. DANSBY has been 
elected executive vice president of the Unit- 
ed States National Bank. 


San Antonio—JOE H. FROST, JR., has 
been named assistant vice president of the 
Frost National Bank, of which his father 
is president. 


a 


Obituaries 


U. G. SPEED, chairman of the board of 
trustees of the First National Bank and 
Trust Company of Asheville, N. C., died in 
that city March 24th at the age of seventy- 
six. Mr. Speed, a native of Paris, Mis- 
souri, began life in the leather business, and 
as a leather expert joined the Studebaker 
Corporation—then still wagon and coach 
builders—in 1897. He was head of the 
Shoe Committee of the Council of National 
Defense in 1917-18; came to Asheville after 
the war and in 1928 organized the Caro- 
lina Industrial Bank, later absorbed by the 
First National. 


PAUL B. DETWILER, former national 
president of the American Institute of 
Banking, and an assistant cashier of the 
Philadelphia National Bank since 1920, 
passed away at his Germantown home on 
April 3, aged fifty-three. He had been in 
failing health for the past two years, but 
had continued his interest in Institute work 
and especially in the cause of better bank 
public relations. 


GUY E. BOWERMAN, the first executive 
manager of the American Bankers Associa- 
tion, died March 15 at his home in Beverly 
Hills, California. He was 73 years old. Mr. 
Bowerman was born in Coldwater, Mich- 
igan, and began his banking career in South 
Dakota in 1884. Before becoming executive 
manager of the A. B. A. he had served as 
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president of the State Bank Division and 
a member of the executive council. 


STUART F. SMITH, vice president and 
trust officer of the Bank of California N. A., 
San Francisco, died March 27, aged 70 
years. Mr. Smith had been in banking for 
fifty-four years, starting with the Wells 
Fargo Express Company, and had been 
with the Bank of California since 1901. 


ROMULUS D. MINNICH, vice president 
and trust officer of the Elston Bank & 
Trust. Company of Crawfordsville, Ind., died 
suddenly of heart disease on April Ist. He 
was 56 years old. 


THORWOLD STALLKNECHT, vice 
president of the Lawyers Trust Company 
of New York, died March 18 at his home 
in Orange, N. J. Mr. Stallknecht was 78 
years old, and had been in banking since 
1878. 


VERNON INGRAM WITHERSPOON, 
vice president of the Nashville Trust Com- 
pany, Nashville, Tenn., died of heart dis- 
ease on April 9th. He had been active in 
Nashville banking and trust work since 
1905. 





Trust Institution Briefs 


Washington, D. C.—The Lincoln Nation- 
al Bank observed its fiftieth anniversary on 
March 25, 1940. No special ceremonies 
were carried out. Two persons, Albert S. 
Gatley, now executive vice president, and 
Wallace McK. Stowell, director, have been 
continuously associated with the bank since 
its opening. The bank secured trust pow- 
ers in 1927, the trust department being or- 
ganized by George F. Williams, who is still 
at its head. 


Chicago, Ill—National Builders Bank, 
now under the management of Laurence H. 
Armour as chairman and C. Ray Phillips, 
president, will change its name to the La- 
Salle National Bank, and will move to the 
Field Building about September Ist. 


Portland, Ore—The United States Na- 
tional Bank has absorbed the Farmers & 
Fruitgrowers National Bank of Medford, 
and will consolidate its deposits of approx- 
imately $500,000 with those of its Medford 
branch. 

Blairsville, Pa.—The State Banking De- 


partment has taken over for liquidation the 
Blairsville Savings & Trust Company. The 


company is a member of the Federal De- 
posit Insurance Corporation, but not all 
deposits are covered, although it is announc- 
ed that the losses are expected to be small. 


Yankton, S. D.—The First Dakota Na- 
tional Bank & Trust Company has changed 
its name to the First Dakota National Bank. 


Waynesboro, Va.—The Citizens-Waynes- 
boro Bank & Trust Company has increased 
its capital from $75,000 to $100,000 by 
means of a stock dividend, and has joined 
the Federal Reserve System. 


Wenatchee, Wash.—The Seattle-First Na- 
tional Bank has assumed the deposit lia- 
bilities of the First National Bank at 
Wenatchee, and will operate a branch in 
that city hereafter to take over the bus- 
iness. The merger was made possible by 
an advance from the Federal Deposit Insur- 
ance Corporation of $1,200,000 on slow or 
frozen assets of the local bank, chiefly 
orchard mortgages. 


Superior, Wis.—The National Bank of 
Commerce and the Union National Bank are 
to be consolidated under the name of the 
former institution. Joel S. Gates, president 
of the Union National, becomes president. 
The Union National has been granted full 
trust powers. 
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Provident’s Diamond Jubilee 


EVENTY-FIVE years young on 

March 22nd, the Provident Trust 
Company of Philadelphia accepted its 
added dignities modestly as became its 
Quaker ancestry. No reports reached 
Trusts and Estates of any band con- 
certs or paraders up Broad Street, al- 
though there were rumors of an extra 
bouquet of flowers or two on the desk 
of President J. Logan MacCoy and one 
or two of his aids. 

When originally organized, the Provi- 
dent was known as the Provident. Life 
and Trust Company, and was authorized 
not only to accept deposits and act in 
various trust capacities but also to issue 
life insurance policies. In 1922 the life 
insurance and trust businesses were 
severed, the insurance business being 
taken over by the Provident Mutual Life 
Insurance Company, and the present 
trust company being incorporated. 

The first Provident office was opened 
in the basement of a building at 247 
South Third street, and since then the 
company has moved five times, from 
Third to Fourth street; across Fourth, 
thence to three successive locations on 
Chestnut street, the last, in 1928, to its 
present twelve-story building at 17th 
and Chestnut. 

A woman opened the first trust ac- 
count with the Provident in August, 
1865, making her deposit of funds in 
gold coin. Today the company has 
charge of individual trust funds total- 
ling more than $335,000,000, and corpo- 
rate responsibilities upward of $96,000,- 
000. Present capital, surplus and un- 
divided profits total $12,800,000, with 
deposits of more than $55,000,000, 
where at the close of 1865 the company 
had deposits of $78,000 and capital of 
$150,000. 


Oliver A. Bestel, vice president of The 
First National Bank of Chicago, has been 
elected president of the Corporate Fiduci- 
aries Association of Chicago. W. W. Hin- 
shaw, Jr., secretary and trust officer of the 
City National Bank and Trust Co., was 
named vice president and William P. Wise- 
man, trust officer of the Chicago Title and 
Trust Co., secretary and treasurer. 





Current Crust and Probate Literature 


Excerpts from Selected Articles 


THE PROPOSED DRAFTING OF 
THE USE OF MONEY IN TIME 
OF WAR 


The Georgetown Law Journal, Mar. 1940. 


<6 O PROMOTE peace and the national 

defense through a more equal distri- 
bution of the burdens of war by drafting 
the use of money according to ability to 
lend to the Government” is the title of a 
bill now pending before the United States 
Senate (S. 1650-1939), with a favorable 
report from the Senate Committee on Mili- 
tary Affairs.* 


The objectives would be accomplished by 
providing a plan for the sale of bonds on a 
mandatory basis, in case of war, according 
to each individual’s net wealth . . . Reduced 
to its simplest form, the argument in sup- 
port of this bill, from the standpoint of 
policy, is that the government should have 
the same right to draft wealth in time of 
war that it has to draft manpower. It is 
no doubt well argued that eliminating the 
profits of war financing would serve as a 
deterrent to war. 


A report from the minority members of 
the Senate Military Affairs Committee 
points out that adverse action was recom- 
mended by the Treasury Department, the 
War Department, and the Navy Depart- 
ment. Attention is called to possible dan- 
gerous economic effects, which might take 
either of two turns. Serious deflation in 
property values would undoubtedly occur, 
it is argued, if cash were demanded for the 
bonds, because thousands of people would 
be forced to sell property to raise the 
amount of their loan assessment. On the 
other hand, if the President exercised his 


*For some details as to provisions, see ‘““Money 
Under Forced Draft,’”’ Oct. 1939 Trusts and Estates. 


discretion of accepting notes secured by 
property in payment of the bond levy, then 
issuing currency or notes against the secur- 
ities, dangerous inflation would result. 


Constitutional Questions 


The Constitution grants expressly to Con- 
gress the power “to declare war .. . to 
raise and support an Army .. . to provide 
and maintain a Navy .. . to suppress in- 
surrections and repel invasions . . . and 
to make all laws which will be necessary 
and proper for carrying into execution the 
foregoing powers.” 

Emergency does not create, but only 
furnishes the occasion for the exercise of 
constitutional power. Constitutional pro- 
visions are not suspended in time of war. 

In the case of United States v. Macin- 
tosh [283 U. S. 605, 622 (1930)] [the Su- 
preme Court stated :] 


“From its very nature, the war power, when 
necessity calls for its exercise, tolerates no quali- 
fications or limitations, unless found in the Con- 
stitution (italics supplied) or in applicable princi- 
ples of international law. In the words of John 
Quincey Adams,—‘This power is tremendous; it is 
strictly constitution; but it breaks down every 
barrier so anxiously erected for the protection of 
liberty, property and of life.’ ’’ 


It is well to note that even in this broad 
statement of the war power, the Court re- 
fers to limitations found within the Consti- 
tution. 

It would seem to be a reasonable step to 
extend the power already defined by the 
Court as being so broad to include drafting 
the use of money. But the Fifth Amend- 
ment raises a legal barrier which it is seem- 
ingly impossible to circumvent, no matter 
how strongly one may feel the justice and 
fairness of the proposal as a matter of 
policy. The prohibition of depriving any 
person of property without due process of 
law and the requirement that just compen- 
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sation must be made for all property taken 
would seem to be a bar to the plan in- 
volved in the bill. True, the right of emi- 
nent domain underlies all rights of property. 
The government may take personal or real 
property whenever its necessities or the 
exigencies of the occasion demand, but the 
Fifth Amendment guarantees that when this 
governmental right of appropriation is ex- 
ercised it shall be attended by compensation. 
Applying this doctrine to a war-time situa- 
tion, the Court held in United States v. 
Russell, 18 Wall. 629 (U. S. 1871), that: 


“. . . a taking of private property by the Gov- 
ernment, when the emergency of the public ser- 
vice, in time of war, or impending public danger 
is too urgent to admit of delay, is everywhere 
regarded as justified, if the necessity for the use of 
the property is imperative and immediate, and 
the danger impending; and it is equally clear that 
the taking of such property under such circum- 
stances creates an obligation on the part of the 
Government to reimburse the owner to the full 
value of the service.” 


Where the seizure of property or its de- 
struction occurs flagrante bello, this rule 
is not applicable. 


Just Compensation 


It might be argued in favor of the consti- 
tutionality of this measure, and with some 
weight, that there is not an actual taking 
of property, but only a mandatory loan be- 
ing made. It might also be argued that 
just compensation is allowed in that govern- 
ment bonds are given for the loan and that 
interest is made payable at one per cent. 
But who knows what value these bonds 
would have under the economic circum- 
stances which wouid result from such a 
plan of financing and monetary control? 
Furthermore, the legal objection to this 
argument is that there has been a “taking” 
of the property and the question of just 
compensation is a judicial one and not 
legislative or administrative. [See Monon- 
gahela Navigation Co. v. United States, 
148 U. S. 312, 327 (1892).] 

In Seaboard Air Line Railway Company 
v. United States [261 U.S. 299, 304 (1922) ] 
it was held that the compensation to which 
the owner is entitled is the full and perfect 
equivalent of the property taken; it 
“. .. rests on equitable principals and it 
means substantially that the owner shall 
be put in as good position pecuniarly as he 
would have been if his property had not 
been taken. He is entitled to the damages 
inflicted by the taking.” 

It is hardly possible to see how the doc- 
trine of these cases could be avoided. Even 
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though it were granted that the bonds 
could be considered sufficient security for 
the “taking,” still the one per cent interest 
rate would be open to attack as failing to 
provide just compensation, when the mar- 
ket value of money would undoubtedly be 
pushed up by any war emergency and the 
risks naturally resulting therefrom, and 
the question of the sufficiency of this rate 
made a judicial question rather than a 
legislative one. 


Post-War Operation 


Although the bill under consideration pro- 
vides that the borrowing power’ which 
would be created under the Act would cease 
after the President proclaims a termination 
of the war or the emergency which brought 
the power into existence, yet there would 
inevitably be many problems arising in con- 
nection with the bonds outstanding, which 
would not have to be paid for fifty years 
unless the government found it possible 
to retire them sooner. Could the use, trans- 
fer, or discount of these bonds be controlled 
by government action in any way after the 
war had ended? If not, then there would 
be a danger of their presence in the money 
market seriously affecting the economic sit- 
uation of the nation for many years after 
the close of a war. Profiteering through 
discounts at the expense of those individuals 
who would be pressed for cash would seem 
altogether likely, thus defeating one of the 
primary purposes of the scheme. 


It would seem altogether possible on the 
basis of expressions from the Court,* that 
legislation enacted by Congress to alleviate 
ill effects of a war emergency on our eco- 
nomic condition, and designated as emer- 
gency legislation, might be sustained and 
made operative for whatever period in the 
future the Congress should declare to be 
fraught with the exigencies of an emer- 
gency. 

It is realized that predicting possible 
Court action under the stress of a great 
national emergency with any degree of as- 
surance would be little short of foolish, 
yet it is the conclusion of the writer that 
the measure under consideration could be 
successfully assailed as violating the Fifth 
Amendment by denying just compensation 
for the taking of private property. It is 
suggested that should the end to be ac- 


*In Commercial Trust Co. v. Miller, 262 U. S. 
51 (1922) and Stewart v. Kahn, 11 Wall. 493, 507 
(U. S. 1871). 





complished be deemed just and practicable 
as a matter of policy, it would be a safer 
course of procedure to offer a constitutional 
amendment, granting to Congress the power 
in time of war to draft capital resources, 
and to fix the compensation therefor, by 
declaring the same to be necessary for pur- 
poses of national defense. 

LLOYD CROSLIN 
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EFFECT OF CORPORATE TRANS- 
FORMATION UPON ADEMP- 
TION, LAPSE, AND FIDUCIARY 
APPOINTMENTS 


ALVIN E. EVANS, Dean, University of Kentucky 
College of Law. Univ. of Pennsylvania Law Rev., 
Apr. 1940. 


I. Ademption of Stock Legacies by 
Alteration of the Corporation 


(1) Recapitalization: (a) Splitups and 
Reductions: In all cases where legacies have 
been held to be specific, the additional num- 
ber of shares after the split-up occurred also 
passed to the legatee. If there is a reduc- 
tion in the number of shares arising from 
an increase in the par value, additional pur- 
chases, even though they make the total 
number of shares held in the estate equal 
to the number given in the will, do not pass 
under the legacy. If, on the other hand, the 
legacy is general, then the increased num- 
ber after a split-up does not pass to the 
legatee. 


(b) Interchange of Par and Non-Par, of 
Preferred and Common: In In re Mandelle’s 
Estate, 252 Mich. 375, 2838 N. W. 280 
(1930), par was exchanged for no-par and 
the court held there was no ademption be- 
cause there was no intent to adeem. In 
Will of Hinners, 216 Wis. 294, 257 N. W. 
148 (1934), the common stock, subject of 
the legacy, was replaced partly with com- 
mon and partly with preferred. There was 
no ademption, said the court, because there 
was no intent to adeem. 

Probably a change from par to non-par 
or from non-par to par may be regarded 
as formal. There is little difference to the 
investor, economically, whether his stock is 
par or non-par. It scarcely seems possible, 
however, to say that the change from com- 
mon to preferred is merely formal. The 
alteration in the right to preference for 
dividends and in the assets on winding up 
appears to be a substantial change. 

(c) Stock Dividends: Specific legacies 
of stock draw to themselves such stock 
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and cash dividends as are declared after 
the testator’s death. With respect to stock 
dividends declared before the death of the 
testator, the courts do not agree upon how 
they shall pass. [Cases in England, Rhode 
Island, Connecticut, Maryland, Missouri and 
New York have held that stock dividends 
do not pass to a specific legatee. Cases in 
New Jersey, Wisconsin and Kentucky have 
held to the contrary.] 

In the analogous case of the successive 
interests of life tenant and remainderman, 
the rule adopted by the American Law In- 
stitute takes into consideration the period 
of time during which the surplus has ac- 
crued. If the accrual occurs between the 
time the trust was established and the death 
of the life tenant, then it goes as income 
to the life tenant. In the same way it 
seems fair to suppose that the testator 
means to give all the economic interest in 
the corporation represented by the specific 
shares bequeathed. If in the case of split- 
ups, which primarily affect the capital 
stock, the legatee gets the new number as 
well, he should also have the extraordinary 
stock dividend which represents the inter- 
est which, prior to the declaration, attached 
to the surplus. 

(2) Change of Name: The case of mere 
change of name, is mere formality, having 
no effect upon the legacy. 

(3) Liquidation Without Reorganiza- 
tion: Presumably the liquidation of a 
corporation does not adeem the legacies of 
stock in it save as the value of the assets 
is lessened. 

(4) Alteration of Status from State to 
National Bank: There is clearly here no 
change of substance economically which 
should cause an ademption. 

(5) Conversion and Substitution: If 
the proposed conversion of stock into bonds . 
is not completed at the death of the testator, 
the subsequent conversion naturally does 
not cause an ademption, even though the 
testator has made a voluntary arrangement 
for the conversion. If there was any intent 
to adeem, it was not expressed in a way as 
to be effective. In Maryland, it is held that 
where the substitution of bonds, not con- 
vertible by their terms, for stock did not 
originate with the testator, there is no 
ademption. It is clearly implied, therefore, 
that ademption is a matter rather of intent 
than of change of form or substance. 

In In re Lane, 14 Ch. D. 856 (1888), the 
conversion was made at maturity and not 
in pursuance of any conversion privilege, 
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Being a voluntary change of substance, this 
was regarded as indicating an intention to 
adeem. It is important to note the case of 
First National Bank v. Perkins Institute, 
275 Mass 498, 176 N. E. 532 (1931), where 
the legacy consisted of callable stock which 
was called, and in substitution therefor the 
underwriters offered debentures, the funds 
so derived to be used to purchase the stock. 
It was held that since the debentures came 
from the bankers and not from the com- 
pany, there was a change of substance in- 
volving a change of obligor and so an 
ademption. 

Where the substance or identity is main- 
tained, though the alteration affects a term 
of the description, there is naturally no 
ademption. 


Merger, Consolidation, Reorganization 
and Sale of Assets 


With perhaps some exceptions the author- 
ities usually hold that legacies of stock in 
a corporation which later becomes merged 
are not adeemed by the merger. 

Generally a consolidation does not, of it- 
self, cause an ademption. 

In nearly all reorganization cases there 
is no ademption. 

The matter of sale of corporate assets 
normally involves the surrender of the 
charter of the seller and the liquidation and 
distribution of its assets to its shareholders. 
In such a case ademption of the bequeathed 
shares of its stock seems inevitable, [un- 
less] however, the sale of assets is in pur- 
suance of a reorganization scheme, the 
corporation having gone upon the financial 
rocks. Some authority however has been 
found to the effect that there is an ademp- 
tion and that it makes no difference whether 
testator receives cash, or a bond, or new 
stock. 


II. The Beneficiary Corporation is Merged 


Where a beneficiary corporation merges 
into or consolidates with another or others 
[it has been held in New York that] it 
ceases to exist and its successor does not 
take. There are some cases [in Pennsyl- 
vania and California] which reach the con- 
trary result. 

It seems probable that only charitable 
corporations will be involved in this type 
of situation. The Pennsylvania and Cali- 
fornia cases reach a sounder result. In the 
final analysis the evident intent of the 
testator should not be frustrated. In the 
[New York] case no consideration was 
taken of the possible application of cy pres, 
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and undue emphasis was placed upon the 
surrender of the charter. 


III. The Merger of a Corporate Fiduciary 


In Chicago Title Co. v. Zinzer, 264 Ill. 31, 
105 N. E. 718 (1914), Trust Co. A, which 
had been appointed executor-trustee to sell 
land merged with Trust Co. B, the latter 
continuing the business of the former. By 
statute in Illinois such a merger is permit- 
ted but is expressly declared to be a con- 
solidation rather than a merger. B con- 
tracted to sell defendant the land in ques- 
tion which constituted a part of the estate 
which was under settlement. In an action 
by the trustee for specific performance, it 
was held that B succeeded to A’s appoint- 
ment and could pass a good title. It was 
declared that the rule forbidding the dele- 
gation of fiduciary duties was not applica- 
ble to a corporation because the testator 
must know that management is subject to 
change. 

In re Bergdorf’s Will, 206 N. Y. 309, 
99 N. E. 714 (1912), also decides that in 
New York the appointment as fiduciary of 
a corporation that merges into another 
passes to the continuing company. The 
court gave two reasons for this holding: 
(a) Corporations are allowed to merge and 
to consolidate. The testator, knowing this 
fact, must be taken to have consented in ad- 
vance to the delegation of the fiduciary 
duties and to have intended that such a 
succession should take place. (b) The sec- 
ond reason is based upon the statute which 
provides that “all manner of rights and 
privileges and every species of property 
theretofore belonging to the separate com- 
panies shall be deemed transferred to and 
vested in the new corporation.” If the first 
ground stands, and it is more plausible than 
the second, a statute expressly transferring 
the appointment to the successor is probably 
unnecessary. 

Recently in Kentucky it has been held that 
where a state corporate trustee had been 
changed into a national bank the succes- 
sor could exercise the appointment as exe- 
cutor. The case purports to find authority 
therefor in the statutes which authorize 
merger and consolidation and transmuta- 
tion from state to national banks. No ex- 
press authority, however, for the succession 
to fiduciary duties can be found in these 
statutes. The court might well have placed 
its decision on the continued identity of the 
executor. 

In Massachusetts, if there is a merger, 
the surviving bank appointed a fiduciary be- 





fore the merger may continue thereafter, 
even though there was a change of name, 
since it operates under its former charter. 
In case of change into a national bank, how- 
ever, it is held that the successor cannot 
exercise the powers granted under the ap- 
pointment. The unquestioned substantial 
continuance of the entity of a state bank 
when changed to a national bank seems to 
make inconsequential the contention in the 
Massachusetts cases that the change arising 
from the application of national laws and 
supervision, instead of state laws and super- 
vision, makes the succession to the appoint- 
ment impossible. Since a testator knows of 
the possibility or even probability of such 
a change, why may he not be said to have 
consented that the changed entity shall per- 
form the appointment? 


Analogous Problems 


(a) In actions on claims due the pre- 
decessor authority in the successor to sue 
is assumed. This may be due in part to 
some statute and especially to the agree- 
ment of the original constituent corporations 
where the rights claimed were assignable. 

(b) As to whether tax exemptions of the 


old corporation exist in favor of the new, 
it may be surmised that the statute under 


which the privilege is claimed would always 
be strictly construed. It has been held 
that the adoption of a new name, the call- 
ing in of the certificates for cancellation 
and the issuance of new certificates, and a 
subsequent filing of the articles with the 
Secretary of State, indicate that there was 
a complete destruction of the corporation, 
which fact destroys the tax exemption. In 
the case of a merger, however, where the 
survivor had the tax immunity, the property 
acquired by the merger did not thereafter 
enjoy it, though the property and fran- 
chises of the survivor were unaffected by 
the merger. 

(c) Most of the cases hold that from 
the standpoint of paying incorporation fees, 
the resultant corporation is a new one and 
must pay them. 

(d) Whether the express powers found 
in the original charter or charters of the 
constituents continue under the new organ- 
ization depends upon the wording of the 
statute under which the transformation 
takes place and perhaps somewhat upon the 
agreement made between these original cor- 
porations. The power of delegation of fi- 
duciary duties is not generally included 
among the express powers. So where a 
bank having, as trustee, the power to sell 
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land on default of the debtor, merged with 
another, it was held that the successor had 
the same power. The rule against the pow- 
er to delegate duties was declared inap- 
plicable to corporations because when a cor- 
poration is selected as trustee the settlor 
knows that the management must in time 
change, and the choice does not depend 
upon personal confidence. He also knows’* 
that the corporation may be absorbed into 
another. So in California. In Maryland, 
however, it was held that the terms of the 
consolidation and statute did not confer all 
the powers held by the constituents to the 
new corporation. 


“Equivalents” 


To conclude. The three issues all de- 
pend for their solution upon the degree of 
corporate continuity and thus upon the ex- 
istence of an equivalent where no statute 
affects the matter. The law of accession 
may offer an analogy. 

It is evident that no hard and fast rule 
should be laid down. The rule of economic 
equivalent is supplanting the rule requiring 
substantial identity in the case of ademp- 
tions; the authorities are divided on both 
the issues of the lapsing of legacies and the 
matter of transmitting appointments. In 
all those cases where a lapse has been de- 
clared it seems probable that the testator’s 
intention was thwarted. It is believed that 
the cases sustaining the gift for the benefit 
of charity produce more desirable conse- 
quences and’ that there is a “purpose equiva- 
lent” in the new corporation. 

With respect to the matter of transmit- 
ting appointments, there are certain con- 
siderations which should not be overlooked, 
such as the fact that the new corporation 
has much the same personnel, that it con- 
tinues the business, that it possesses the old 
assets, and has much the same powers. 
These matters are as significant as are the 
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formal change of name, the enlargement of 
the business and surrender of charter 
(which may or may not have occurred). 
Here it may be said that there is a func- 
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tional equivalent. At least the corporation 
in its transformed state is more nearly the 
fiduciary chosen by the testator than any 
other one. 


Binests 


Revival of a Revoked Will 


W. W. FERRIER, JR. California Law Review, 
March, 1940. 


Analyzes the “New York Rule” which 
states that the destruction or revocation of 
a second will does not revive the prior will 
unless it appears by the terms of such revo- 
eation that it was the intention to revive, 
or unless the first will is duly republished. 
Discusses as well the prevailing common 
law view and the English statute. Points 
out that the uniformity and certainty of 
application which the New York statute 
seems to offer is illusory, and its practical 
effect often harsh and anomalous. Queries 
wisdom of this abrogation of the doctrine 
of xutomatic revival. 


The Trust Indenture Act 


HENRY A. THEIS. Banking, April, 1940. 


This brief article outlines the increased 
responsibilities of corporate trustees under 
the Indenture Act of 1939, which have given 
rise to the need for a revision of the fee 
schedule applicable to corporate trusts. 
Without specific details, the author refers 
to the principal categories in which changes 
have been made in the fee schedule by the 
Trust Division, A. B. A., of whose commit- 
tee Mr. Theis is chairman. 


Proposed Statutory Limitation on 
Duration of Possibilities of Revert- 
er, Conditions Subsequent, and 
Equitable Restrictions 


Wisconsin Law Review, January, 1940. 


Suggests adoption of the following sta- 
tute, with reasons therefor (Massachusetts 
being the only state with a similar law): 

“Conditions, special limitations, or other 
restrictions, unlimited as to time, by which 
the title or use of real property is affected, 
shall be limited to the term of thirty years 
after the date of the deed or other instru- 
ment or the date of the probate of the will 
creating them; provided, however, that this 
section shall not apply to conditions, limi- 
tations, or restrictions in any instrument 
which shall have taken effect prior to (ef- 


fective date of this act), or to those con- 
tained in a deed, gift, or grant by the state 
or by the United States.” 


Federal Taxation of Trusts in Which 
the Settlor Reserves Powers 


Columbia Law Review, March 1940. 


This brilliant analysis covers the income, 
estate and gift tax aspects of trusts where 
the settlor alone retains the power to re- 
voke; the substantial adverse interest con- 
cept in connection with the settlor’s power 
to revoke with consent of a third party; 
settlor’s power to change beneficiaries but 
not so as to benefit himself; and revestment 
in the settlor on contingencies over which 
he has no control. The latter is a particu- 
larly timely discussion of the Hallock, Clif- 
ford and Wood cases. 


Liability of Inactive Trustees for the 
Derelictions of Their Active Co- 
trustees 


JOSEPH RASCH. 
April 1-2-3, 1940. 


New York Law Journal, 


Discusses numerous New York cases on 
this subject and concludes that the pre- 
sent rule should be discarded in favor of 
the minimal requirements set forth in the 
Restatement of Trusts, Sec. 224 and 184. 
“If the trustee cannot or will not partici- 
pate in the administration of a trust so as 
to give this minimum,” the author states, 
“then he should decline to serve.” 


Corporate Securities and the Estate 
Tax 


LAWRENCE R. BLOOMENTHAL. 
Monthly, March, 1940. 


Bankers 


Explains mechanics of evaluating stocks 
and bonds for purpose of Federal Estate 
Tax, discussing such points as the “block- 
age” theory, unlisted securities, bank stocks, 
minority holdings, “fortuitous” time of 
death with relation to company’s prospects, 
restrictive agreements and optional valua- 
tion date. 





Executor and Trustee Work 


R. C. BATTAMS. The Dark 
Bank), Jan., Feb. & Mar. 1940. 


Horse (Lloyd's 


A series of interestingly written articles 
on estate administration in England. Hu- 
morous vein achieved by putting words in 
the mouth of Popplestone. For example, the 
second instalment is entitled “Popplestone 
on Intestacies,” the third “Popplestone on 
Death Duties.” Narrative style, based on a 
specific illustrative case, is employed. 
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Statutory Fees of Trustees—Proposed 


Legislative Revision in New York 


Columbia Law Review, March 1940. 


The bill which this note discusses has 
since died in committee. Apparently, the 
committee shares with the author the feel- 
ing that “impartial investigation on the 
claim for the necessity for an upward re- 
vision of trustees’ fees might well be made 
before any proposals are adopted.” 
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Support Orders for Infants in Divorce 
Proceedings, by Horace A. Teass—Virginia 
Law Rev., Feb. 

Theory and Procedure for Pooled Invest- 
ments in Colleges and Universities, by Har- 
vey C. Daines—Journal of Accountancy, 
Feb. 


Scope and Effect of Treasury Regulations 
under the Income, Estate and Gift Taxes, 
by Stanley S. Surrey—Univ. of Pennsyl- 
vania Law Rev., Mar. 

Progress in the Codification of Trusts, by 
John Minor Wisdom (from address before 
1939 American Bar Assn. convention) — 
Tulane Law Review, Feb. 


Trusts—Application of Cy Pres (Board 
of Education v. Rockford, Ill.) —Georgetown 
Law Journal, Mar. 

Undue Influence as Affecting Wills in 
West Virginia—West Virginia Law Quar- 
terly, Feb. 

Inter Vivos Agreement with Testator Fix- 
ing Compensation Held to Bar Executor 
from Renouncing in Favor of Statutory 
Commission (Matter of Hayden, N. Y.)— 
Harvard Law Rev., Feb. 


Transfer by Infant Held Subject to Gift 
Tax upon her Attainment of Majority 
(Comm. v. Allen, C. C. A. 3)—Harvard Law 
Rev., Feb. and Univ. of Pennsylvania, Law 
Rev., Mar. 


Widow Held Not Entitled to Intestate 
Share in Tentative Trust Bank Deposits 
Made by Decedent (Murray v. Brooklyn 
Savings Bank, N. Y.)—Harvard Law Rev., 
Feb. 


Effect of Attempt to Disinherit an Heir 
or to Limit His Share (LaMere v. Jackson, 
Mich.)—Michigan Law Rev., Feb. 


Recent Developments in the Tentative 
Trust Doctrine: Influence of Civil Code Sec. 
2280 on California Law—California Law 
Rev., Jan. 


Wills—Construction of “Children” to In- 
clude Illegitimates—Missouri Law Rev., 
Jan, 

Tort Liability of Trustee in Representa- 
tive Capacity and Individually (Kirchner 
v. Muller, N. Y.)—Georgetown Law Jour- 
nal, Feb. 

Income Tax on Testator’s Estate at Dis- 
tribution of General Legacy (William R. . 
Kenan, Jr., B. T. A.) —Yale Law Journal, 
Mar. 

Apportionment between Life Tenant and 
Remainderman of Proceeds of Lease Can- 
cellation (In re O’Keeffe’s Estate, N. Y.)— 
Yale Law Journal, Mar. 

Spendthrift Trusts—Beneficial Interest 
Held Not Attachable to Make Good Liabil- 
ity as Trustee (Blakemore v. Jones, Mass.) 
—Michigan Law Rev., Mar. 

Power to Appoint in Fee—Validity of 
Appointment for Lesser Estates or in Trust 
(In re Hart’s Estate, N. Y.)—Minnesota 
Law Rev., Mar. 


Conflict of Laws of Descent and Distribu- 
tion of Property Located in Mississippi — 
Mississippi Law Journal, Mar. 


Multiple Trusts and the Minimization of 
Federal Taxes—Columbia Law Rev., Feb. 


Cost of Engaging Investment Counsel as 
Permissible Expenditure by the Trustee 
(Matter of Gutman, N. Y.)—Columbia Law 
Rev., Feb. 


Spendthrift Trust Held Not Subject to 
Claim for Support and Maintenance by Di- 
vorced Wife and Children of Beneficiary 
(Schwager v. Schwager, C. C. A. 7)— 
Univ. of Pennsylvania Law Rev., Mar. 

“Contingent-Vested” Remainder Distinc- 
tion Disaffirmed in Federal Estate Taxation 
of Irrevocable Trusts (Helvering v. Hallock, 
U. S.)—Illinois Law Rev., Mar. 

Deceased Partner’s Interest in Partner- 
ship» as “Accrued Income” (Enright v. 
Comm., B. T. A.)—ZIllinois Law Rev., Mar. 





Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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Release of Powers of Appointment (In re 
Brown’s Settlement, Eng.)—California Law 
Rev., Mar. 

Wills: Effect of Foreign Matter Added 
After Valid Execution With Knowledge and 
Consent of Testator (Estate of Towle, Cal.) 
—California Law Rev., Mar. 

Effect of Laws of Foreign Sovereign on 
Bequests to Foreign Legatees (Discussion 
of New York Statute)—N. Y. U. Law Quar- 
terly Rev., Jan. 

Wills: Common Disaster: Survivorship: 
Problems of Drafting (Matter of Strong, 
N. Y.)—Cornell Law Quarterly, Feb. 

Apportionment of Trust Funds between 
Present and Future Interests (Oil and gas 
royalties: Matter of Hopkins’ Estate, N. Y.) 
Columbia Law Rev., Mar. 

Charitable Donation—Gift or Trust? (St. 
Joseph’s Hospital v. Bennett, N. Y.)—Co- 
lumbia Law Rev., Mar. 

Non-Resident Aliens and Federal Estate 
Tax; A legislative Problem, by Harold Wur- 
zel—Columbia Law Rev., Jan. 

Life Insurance and the Federal Estate 
Tax—Columbia Law Rev., Jan. 

Right of Illegitimates to Take by Repre- 
sentation (Matter of Cady, N. Y.)—Ford- 
ham Law Rev., Jan. 


New Books 


Planning and Selling the Basic Estate 


RODERICK PIRNIE. The National Underwriter 
Company. 144 pp. $2. 


This might well be a terrifying book for 
the life insurance prospect—and, in another 
way, for the trust officer. Here you see the 
star insurance salesman (or, as he prefers 
to be called, the underwriter) at his insid- 
ious work; the slow, relentless pinning down 
of the fascinated victim until the last feeble 
struggles are over, and the triumphant 
salesman (beg pardon, underwriter) departs 
with the check for $1,000 snugly tucked in 
his inside breast pocket. 

The book is best described in the author’s 
own preface as “a text book of a definite 
sales procedure, [which] if followed by an 
intelligent underwriter who knows his bus- 
iness, should substantially increase his 
prestige as well as his production.” Mr. 
Pirnie’s method, we are assured, has pro- 
duced some $30,000,000 in life insurance 
business in recent years, and a study of the 
book makes this believable. He is general 
agent in Providence for the Massachusetts 
Mutual Life Insurance Co. 


The trust officer who reads it, not to per- 
mit himself to be terrified by the spectacle 
of competition at work, but to gather a 
highly useful conception of what real sales- 
manship is, what it requires and how it 
could be applied as well to the selling of 
trust company service as to the selling of 
life insurance, should find it a good use of 
his time. 


Cases on the Law of Trusts 


HOMER F. CAREY. Lawyers Cooperation Pub- 
lishing Co. 816 pp. $6.50. 


Written primarily for the law. school, this 
second edition of Prof. Carey’s casebook 
contains many new cases which, for the 
most part, are not found in the other stand- 
ard works on this subject. Major emphasis 
is placed on problems of administration such 
as duties, rights and powers of the trustee 
and rights of beneficiaries. Although there 
is a deficiency of statutory annotation, par- 
ticularly with regard to the various uniform 
acts on trust matters, the work on the whole, 
in developing a rather different approach 
and new sources of trust law, is good. 





Suggested Provisions for Corporate 
Mortgages and Indentures Under 
the Trust Indenture Act 


Commerce Clearing House, Inc., Chicago. 
$2.00. 


60 pps. 


This very timely publication was prepar- 
ed by a group of attorneys associated with 
various law firms, in collaboration with cor- 
porate trust officers of several trust insti- 
tutions. There are explanatory notes and 
suggestions as to the applicability of the 
Trust Indenture Act. No attempt is made 
to offer suggestions on every point. The 
various provisions are marked mandatory 
or permissive to indicate whether the Act 
requires them or not. The Securities and 
Exchange Commission examined the bro- 
chure in proof and stated that it appeared 
to meet the requirements of those sections 
of the Act which are discussed, and that the 
Commission saw no objection to any of the 
statements in the explanatory notes. 


America’s Balance Sheet 


HENRY H. HEIMANN. The National Associa- 
tion of Credit Men. 355 pp. 


Henry H. Heimann, executive manager of 
the National Association of Credit Men, is 
an extremely valuable citizen. In this book 
his Association has gathered between covers 
a varied collection of his speeches, maga- 
zine articles and, we suspect, informal mem- 
oranda to the Association membership, or 
perhaps brief meditations jotted down “af- 
ter hours.” 

The papers, each bearing the date of its 
composition or original delivery or publica- 
tion, cover about every topic that an alert- 
minded and public-spirited business man. 
(and Mr. Heimann is all of that) might be 
expected to be interested in during the past 
dozen years. A few of the titles will indi- 
cate their range: “Soak the Rich!”; “Dem- 
ocracy is Worth a Price;” “The Case of the 
Unbalanced Federal Budget;” “One or 
Forty-Eight” (plain speaking on inter-state 
trade barriers); “Consumer Co-ops.” 

Understandably, the best of them deal 
with the subject Mr. Heimann knows best 
—business credit—incisive and illuminat- 
ing. His forthright remarks on sins of big 


business, particularly chain stores and sun- | 


dry large advertisers, could also be read 
with profit by many. It might be suggested, 
however, that the collection as a whole could 
have been made more attractive and read- 
able by more skilled editing and arrange- 
ment, 


‘objectives. 
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Letters of an Investment Counsel to 
Mr. & Mrs. John Smith 


H. G. CARPENTER. Harper & Bros. 
$2.50. 


197 pp. 


Following the style and treatment of his 
earlier book, “A Successful Investor’s Let- 
ters to His Son,” Mr. Carpenter addresses 
these messages to various groups of invest- 
ors: agressive and conservative, male and 
female, rich and modest. The first letters 
are devoted to a discussion of the major 
problems of investment management and 
the necessity of selecting a program adapted 
to the individual’s peculiar requirement and 
The second group points out 
the differing types of investment counsel, 
how to select the most competent, and an 
explanation of six methods of investment 
management. 

In the next section, Mr. Carpenter devel- 
ops the matter of true and conventional 
conservation in investment policy, and lists 
makes most frequently made by investors. ° 
The final portion of the volume is given over 
to the handling of seven various classes of 
accounts, estate planning, and the drafting 
of will and trusts. The book is most inter- 
esting and instructive, marred only by oc- 
casional repetition, made necessary perhaps 
by the mode of presentation. ; 


an 


Georgia Trust Conference 


A well-rounded trust conference was held 
by Georgia men on April 10 in connection 
with the annual meeting of the State Bank- 
ers Association. L. H. Parris, vice presi- 
dent and general trust officer, Citizens and 
Southern National Bank, Atlanta, presided 
as chairman of the association’s Committee 
on Trust Affairs. 


Recent decisions affecting estates and 
trusts were discussed by Lansing B. Lee, of 
Lee, Congdon and Fulcher, Augusta; James 
C. Shelor, trust officer, Trust Company of 
Georgia, Atlanta, discoursed on trust in- 
vestment problems; J. E. Denemark drew on 
his experience as an examiner and assistant 
vice president of the Federal Reserve Bank 
of Atlanta to give hints on increasing ad- 
ministrative efficiency; and J. Marion 
Adams, trust officer, Georgia Railroad Bank 
and Trust Company, Augusta, pointed to 
some needed changes in local probate laws. 
A round-table discussion led by Harold T. 
Patterson, assistant trust officer, First Na- 
tional Bank, Atlanta, concluded the pro- 
gram. 





Che Booklet Shelf 


These booklets are offered without charge or obligation. 


Write to Trusts and Estates for those desired. 


Minimizing Taxes—This quarterly letter, 
available for exclusive distribution by banks 
and trust companies, discusses among other 
things recent decisions which pave the way 
for refunds, the Hallock case, new gift tax 
decisions, and the general re-examination 
of all trust instruments in the light of recent 
judicial developments. 


Nine Deaf Men—An 8-page booklet dis- 


cussing the market for trust new business 
and addressed primarily to trust executives 
concerned with new business promotion. 


Mortgages—A booklet on mistaken no- 
tions about the safety of money invested in 
mortgages. 


Old Bank Records—Booklet advises on re- 
tention of and improvement in methods for 
filing inactive records. 


Savings Bonds—Explains methods of ob- 
taining cash yield by redemption of Savings 
Bonds. 


Descent—The 25th edition of a booklet 
giving a brief resume of the law of de- 
scent and distribution in Michigan, together 
with a digest of the State Inheritance Tax 
Law. Issued by Michigan Trust Company, 
for the first time in 1898. 


Sugar Industry—Monthly market letter 
on the sugar industry. Analyzes possibili- 
ties and makes recommendations. 


Trust Service—“The How and Why of 
Certain Types of Trust Service” explained 
in a 16-page booklet issued by the Lafayette 
National Bank of Brooklyn. Includes liv- 
ing and life insurance trusts and wills. 


Bank Stocks—Leaflet describing potential 
earning possibilities of bank stocks as com- 
pared with public utility stocks. 


Common Stocks—A list of common stocks 
selling under ten which have paid dividends 
for the past five years. 


State and Municipal Bonds—Sixth year- 
end survey of State and Municipal bond 
prices and yields prepared by Chemical 
Bank & Trust Company. Comparisons. 
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Competitive Bidding—A reprint of the 
testimony of Harold Stanley, president of 
Morgan Stanley & Co., Inc., before the Tem- 
porary National Economic Committee, on 
competitive bidding for new issues of cor- 
porate securities. He believes such a prac- 
tice would be undesirable. 


Corporate Executor—A booklet describes 
the advantages of naming a corporate fidu- 
ciary to act in the management of dece- 
dents’ estates. 


Development of New Business—A 31 page 
booklet discusses the observations of an or- 
ganization serving corporate fiduciaries in 
the development of new trust business. 


Income Included in Gross Estate 
Where Optional Valuation Date 
is Used 


According to the decision in Saks v. Hig- 
gins, decided by the United States Circuit 
Court of Appeals for the Second Circuit on 
April 8, where executors exercise the privi- 
lege of valuing the estate upon the first 
anniversary of the decedent’s death, income 
such as rents, dividends and interest re- 
ceived during the intervening year must 
be included in the taxable estate. The 
court, with Circuit Judge Chase dissenting, 
held that Article 11 of Treasury Regulations 
80, which requires the inclusion, is not an 
unreasonable interpretation of the statute 
in this respect. 

a 


Codicil; No Will 


Because the will to which it was supposed 
to be appended cannot be found, a codicil 
alone was offered for probate in the New 
York Surrogate’s Court to assist in dispos- 
ing of the estate of Mrs. Barbara Ruther- 
furd Hatach Nichols, descendant of one of 
the oldest New York families, who died re- 
cently in Paris, where she had resided for 
many years. The codicil creates a trust 
fund for the purpose of paying “600 gold 
dollars per month” to Madame Julie Eugenie 
Berthe Deliquaire, Cannes, France, a friend 
and companion of Mrs. Nichols. Alfred 
Sharon, Cannes, is executor. 





Fiduciary Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 
jurisdictions: 

CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 

Los Angeles 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 
ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 

Trust & Savings Bank 
IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 

Corporate Fiduciaries Association of Boston 
MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 

Counsel for Mercantile-Commerce Bank and Trust Co. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

PENNSYLVANIA: Henry C. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 

Counsel for Seattle Trust & Savings Bank 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 

ington, D. C. 


ment in October, 1935. He had been ill for 
some time. At the time of his death, and 
for many years previously, Mr. Ring was 
counsel for Houston Land & Trust Company. 


It is with real regret that we report the 
death of ROBERT RING, legal contributing 
editor to Trusts and Estates for the State 
of Texas since the inception of this depart- 


tribution to heirs of the estate, himself died 
in 1928. His daughter, Erma, was the sole 
beneficiary under his will and received pers 
sonal property on the closing of his estate 
worth approximately $2400. 

In 1938, Erma instituted proceedings in 
the estate of her mother, for judgment 
against the sureties on the bond of the de- 
ceased administrator, her father. The trial 
court rendered judgment against the sure- 


Accounting — Court — Liability of 
Sureties for Administrator’s Fail- 
ure to Account Where Plaintiff Is 
Only Heir of Deceased Administra- 
tor 


Iowa—Supreme Court 


In Re Willenbrock’s Estate, 290 N.W. 502, March 
5, 1940. 


In 1920, Elsie Willenbrock died intestate, 


survived by her husband and daughter, 
Erma, leaving personal property valued at 
$1800., and debts totalling $400. Her hus- 
band qualified as administrator and, with- 
out having closed the estate or made dis- 


ties on his bond, and they appealed. 

HELD: An Administrator takes posses- 
sion of and holds property as an express 
trustee thereof for creditors of the estate, 
the heirs and others having a proper in- 
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terest in the property. The administrator 
here, as natural guardian of the person of 
Erma during her minority, was trustee for 
her of her aliquot share of the net estate, 
$850. 

The $2400 which Erma received as sole 
beneficiary of her father’s will must be 
deemed to have included the $850. of which 
her father was express trustee for her. 
Therefore, she has no cause of action 
against the estate of her deceased father 
and sureties on his bond because of his fail- 
ure to account. 


a en 


Accounting — Court — No Collateral 
Attack on Decree Allowing Execu- 
tor’s Account 


Massachusetts—Supreme Judicial Court 
Wilbur V. Hallett, 1940 A. S. 643; March 28, 1940. 


X bequeathed $1,000 to A and also de- 
vised Blackacre to him. Pending a contest 
of the will a special administrator was ap- 
pointed, with authority to take possession 
of the real estate. Partly with and partly 
without authority of the court he expended 
$1,383 on the repairs of Blackacre. The 
special administrator’s account showing 
these payments was duly allowed. As A 
refused to reimburse the executors for this 
amount they set it off against his legacy, 
and showed payment of the legacy in their 
first and final account, which was duly al- 
lowed. A later filed a bill in equity in the 
probate court to recover his legacy, and the 
executors set up these facts. The judge 
ruled that A was liable for the cost of the 
repairs and that the executors were justi- 
fied in setting it off against the legacy. 


HELD: The bill in equity would not lie. 
While under G. L. 197, § 19, a legatee may 
recover his legacy in equity, the account 
showing payment was allowed, presumably 
after full notice to A. Under G. L. 206, 
§ 4, the probate court has full control over 
the payment of money, etc. in a hearing on 
an account, and accordingly the questions 
at issue in this case could have been de- 
cided in such hearing. It could not be said 
not to have been decided, and accordingly 
the decree allowing the account could not 
be attacked collaterally, even though the 
later proceeding was in the same court. 

The taxes on Blackacre assessed as of 
January 1 preceding the date of death 
were a debt of the estate rather than of 
the devisee. 

(NOTE: This is a very important de- 
cision and attorneys should not fail to 
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grasp all its implications. In my opinion 
it means that under the new practice the 
allowance of an account by the probate 
court is conclusive as to every matter cov- 
ered by it and as to every question that 
could have been raised concerning any item 
in it, including the list of investments as 
shown in Schedule C. No later or collater- 
al proceeding can be permitted to detract 
in any way from the full force of the de- 
cree allowing the account. The only relief 
open to an aggrieved party (other than by 
appeal) is by a petition to reopen the ac- 
count under the statute (G. L. 206, § 24, 
as amended by St. 1938, c. 154, § 1) for 
fraud or manifest error. The above statute, 
together with G. L. 206, § 4, are given the 
maximum force and effect by the opinion 
of the court. 


The decision has an important bearing 
on the practice of putting into an account 
items showing payment of legacies and dis- 
tributive shares, but not actually making 
the payments until after the account has 
been allowed. (See last paragraph of § 213 
of Settlement of Estates.) This practice 
has been quite widely prevalent among law- 
yers, although severely frowned on by some 
of the judges. There was a line of earlier 
cases holding that the allowance of the 
account did not prevent the legatee from 
suing to recover his legacy if payment was 
not actually made. (See Settlement of Es- 
tates, § 202, n. 1.) Hence no particular 
harm resulted from the practice. 

This decision in effect overrules the ear- 
lier, cases, and would seem to make the 
above practice highly dangerous from the 
point of view of the unpaid legatee or dis- 
tributee. His only relief would be by a 
petition to reopen the account, assuming 
that the court would consider it a case of 
“fraud or manifest error.” The decision 
drives home squarely the idea that pro- 
bate judges have vainly tried to inculcate 
into the legal profession, namely, that no 
items should be included in Schedule B of 
an account which have not actually been 
paid. The only safe plan is to make the 
payments or put the checks in escrow.) 


en 
Debts to United States Preferred 


Under Chapter 195, Virginia Laws of 
1940, debts due the United States have been 
advanced from second to first place in the 
order of priority of claims against estates. 


The word “debts” was substituted for 


“taxes.” 





Assets—Protection—Right to Dis- 
cover Property Belonging to Dece- 
dent’s Wholly Owned Corporation 


New York—Appellate Division, First Dept. 


Matter of Browning, 258 App. Div. 621, 17 N. Y. 
Supp. (2d) 557—February 16, 1940. 


An executor, seeking discovery of proper- 
ty claimed to belong to a corporation, the 
stock of which was entirely owned by the 
decedent, alleged that the property sought 
to be discovered had been unlawfully ex- 
acted as commsisions from parties with 
whom the respondent dealt in the decedent’s 
lifetime in behalf of the decedent’s said cor- 
poration. 


HELD (reversing orders of the Surro- 
gate) that the Surrogate’s Court was not 
the proper forum in which to force an ac- 
counting between the decedent’s wholly own- 
ed corporation and the respondent as to 
their transactions with third parties; that 
the affairs of the decedent’s said corpora- 
tion might not be administered as if it were 
part of the decedent’s personal estate; the 
rights of the corporate creditors could not 
be prejudiced by any fiction which permit- 
ted the assets of the corporation to be con- 
sidered the property of its sole stockholder 
—the corporate creditors were entitled not 
to have the enforcement of their claims 
involved in the administration of the de- 
cedent’s estate. 


—— 


Compensation—Executors Not En- 
titled to Commissions on Full Sale 
Price of Property Subject to En- 
cumbrance 


California—Supreme Court 


Estate of Lampman, 99 Cal. Dec. 191 (Mar. 13, 
1940). 


Part of Lampman’s estate was an apart- 
ment house appraised at $42,500, subject to 
trust deed not executed by decedent on 
which there was an unpaid balance. No 
claim was filed on the debt and it does not 
appear whether decedent had assumed it. 
The property was sold in probate for $47,- 
500, purchaser assuming trust deed and 
paying the balance, some $14,000, in cash. 
Question was whether executrix and her 
attorney were entitled to fees on basis of 
$47,500 or $14,000. Order allowing com- 
missions based on smaller sum affirmed. 

HELD: Under Probate Code Sec. 901 
executor is entitled to commissions on 
amount of estate accounted for by him. In 
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order to be included within category of 
estate accounted for, property must be taken 
into possession, but taking into possession 
alone is not enough. Only property for 
which executor became _ responsible or 
chargeable was $14,000 representing the 
equity, and commissions should be computed 
on that amount. (This reverses decision 
abstracted in 69 Trusts and Estates 238.) 

NOTE: The following is believed to sum- 
marize the points involved in or suggested 
by the Lampman case: 

(1) The basis for reckoning commissions 
is the estate accounted for. (Probate Code, 
Sec. 901.) 

(2) This includes two elements: (a) 
Taking the property into possession. (Es- 
tate of Boggs, 33 Cal. App. 2d 30; 68 
Trusts and Estates); (b) Becoming re- 
sponsible for or chargeable with it. 

(3) Property subject to encumbrance is 
property accounted for up to its total value 
if debt is one for which decedent and his 
estate are liable. 

(4) If estate is not liable for the debt, 
then it seems that upon sale of the property 
commissions can be computed only upon 
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amount realized from the equity. If de- 
cedent is liable on debt but his estate is not 
liable, through non-filing of a claim, query. 
It seems, however, that test is liability of 
estate, and that if claim is not filed only 
the equity can be taken into consideration 
in computing fees. 

(5) If property is sold for cash which 
passes through hands of executor, who pays 
off the debt, it seems that would make exe- 
cutor chargeable with amount of the debt 
and entitle him to commissions. 

(6) Lampman case does not determine 
basis of commissions if property subject to 
encumbrance and taken into possession is 
not sold by executor. Neither the California 
cases nor the law generally affords any clear 
answer to this question. See 24 C. J. 983; 
21 Am. Jur. 674; Note, 46 A. L. R. 239. 


a 

Corporate Trust :—Trustee — Claims 
Against Estates of Deceased Mort- 
gagors Allowed 


Washington—Supreme Court 


Estate of Wood, 102 Wash. Dec. (Advance), 272; 
(Jan. 22, 1940). 


Wood & English, Ltd., a Canadian corpor- 
ation, and Frederick J. Wood and wife and 
Edward G. English and wife, residents of 
the State of Washington, issued their bonds 
in the aggregate principal amount of 
$1,000,000, secured by a mortgage deed of 
trust, to Yorkshire & Canadian Trust, Ltd., 
a Canadian corporation, as trustee. The 
bonds were payable at The Bank of Cali- 
fornia, in San Francisco. The bonds were 
secured by timber lands and timber rights 
in Canada. 

Mr. English and Mrs. Wood died in 1930, 
and Mr. Wood died in 1937. No interest 
was paid upon the bonds since November, 
1931. No action has been brought to fore- 
close the trust deed. 

Within the time limited by law for pre- 
sentation of claims, the Yorkshire & Can- 
adian Trust, Ltd., as trustee, filed claims, 
based upon the indebtedness secured by the 
deed of trust, in the probate proceedings in 
the estates of Mrs. Wood, Mr. Wood and 
Mr. English. Each claim was filed for the 
entire amount of the indebtedness, with in- 
terest, based upon the agreement of the de- 
ceased persons to pay the indebtedness evi- 
denced by the bonds, without reference to 
the security. 

The executors of the Wood Estates filed 
their report, asking that the claims filed in 
the estates, including the claim of the trus- 
tee, be allowed. The executors of the Eng- 
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lish Estate, and Mrs. English, filed excep- 
tions to the reports filed in the Wood Es- 
tates, on the ground that under the bonds 
and the mortgage deed of trust the trustee 
had no right or authority to file claims 
against the estates, and that the individual 
bondholders were the only ones who could 
file such claims. An appeal was taken from 
the order allowing the respective claims 
for the full amount of the indebtedness. 

The Supreme Court affirmed the judg- 
ment, holding that the trustee could proper- 
ly file claims, pointing out that the trust 
deed was made for the use, benefit and se- 
curity of all bondholders; that the corpor- 
ation, and the individuals especially, cove- 
nanted with the trustee to pay the principal 
and interest when due; and gave the trustee 
power to foreclose the mortgage or bring 
an action at law or in equity to carry out 
and enforce the provisions of the indenture 
and protect the interests of the holders of 
the bonds. The indenture provided for a 
deficiency judgment. 

Construing the entire instrument the 
court concluded that the trustee was not 
limited to enforcing the contract against 
the security only, but had the right to in- 
stitute actions against the obligors, based 
upon the indebtedness, in which judgment 
against the individual obligors might be 
sought, and that this being the case the 
trustee was vested with authority to per- 
form acts incidental to the maintenance of 
such actions, such as filing the claims 
against the estates. 

The court held that the Canadian trustee 
was entitled to bring suit to collect the in- 
debtedness and to present claims against 
the estates, although the bonds provided 
that they were payable at the bank at San 
Francisco. 


ee 


Distribution—TIllegitimate Child made 
Legitimate by Marriage Entitled to 
Share and Devise to “Child or Chil- 
dren of His Body” 


Illinois—Supreme Court 
Dunlavy v. Lowrie, 372 Ill. 622. 


Only question of interest here involved 
a devise of real estate to testatrix’ son for 
life. Will then provided that “if my said 
son *** shall at his death leave him sur- 
viving any child or children of his body, 
then it is my will that the title to said real 
estate shall go to and vest in such child or 
children in fee simple and in equal portions 
in case there shall be more than one such 





child then living.” The son lived with one 
Julia before and after his marriage to her. 
He had a child by her whom he acknow- 
ledged to be his own and eventually legiti- 
matized. 

HELD: The laws of Illinois ordain that 
an illegitimate child shall be deemed legiti- 
mate upon the marriage of the mother and 
the reputed father. The child, having been 
born subsequent to the execution of the will 
of the testatrix, acquired no interest in the 
land upon his birth and could acquire none 
thereafter unless he survived his father, the 
life tenant. This he did, and when the life 
estate terminated, there was a child of the 
body of the son who was admittedly legiti- 
mate when the prior estate expired, and it 
is immaterial that he was born illegitimate. 

a , een 


Distribution—Life Estate to Sole Heir 
Without Gift Over or Residuary 
Clause—Remainder Vests in Heir 


Florida—Supreme Court 


In re Stephan’s Estate, 194 So. 343, decided Feb. 
27, 1940; Rehearing den. Mar. 19, 1940. 


Testator’s will gave all his property to 
his wife “for and during the term of her 
life,’ but made no gift over except as to 
certain property, and contained no residu- 
ary clause. Testator left no lineal de- 
scendants. The Florida Prboate Act (Ch. 
16103 Acts of 1933) provides that property 
of an intestate shall descend (1) to the 
surviving spouse and lineal descendants, the 
surviving spouse taking the same as if he 
or she were one of the children; (2) if 
there be no lineal descendants to the sur- 
viving spouse. After the widow’s death, the 
testator’s collateral kindred sought to re- 
cover the estate from the personal repre- 
sentatives of the widow. 

HELD: Where a life estate is given by 
will to the sole heir and the will contains 
no gift over or residuary clause, the re- 
mainder vests under the statute of descent 
in the heir. 

ee 
Distribution—Reference to “Heirs 
and Assigns” of Legatee Who Pre- 
deceases Testator 


Wisconsin—Supreme Court 


Estate of Hoermann, 290 N. W. 608, March 12, 
1940. 


Paragraph 20 of the will of the testatrix 
gave $1,000 to her son Ernst, “to have and 
to hold unto him and his heirs and assigns 
forever.” Paragraph 24 gave the residue 
of the estate to ten named children, “to 
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have and to hold the same unto them, share 
and share alike, and to their respective 
heirs and assigns forever.” The son Ernst 
predeceased the testatrix, leaving a widow 
but no issue. Under the law of Wisconsin 
his widow was his sole heir. 


Upon application for construction of the 
mother’s will, the County Court held that 
the words “heirs and assigns” in paragraph 
20 were words of limitation and not substi- 
tution, so that the widow of Ernst did not 
take the bequest and it fell into the resi- 
due; but that in the residuary clause the 
words “their respective heirs and assigns” 
were words of substitution, so that the 
widow cf Ernst, as his sole heir, took his 
share of the residue. 


HELD: The conclusions of the trial 
court were correct. The words “heirs and 
assigns forever” are presumptively words of 
limitation only and are not intended to sub- 
stitute the heirs of a named legatee if he 
predeceases the testator. Since there are 
no words in paragraph 20 that would tend 
to rebut the presumption, the legacy given 
in that paragraph lapsed. 

But in construing the residuary clause, 
the presumption against intestacy arises, 
and in view of that presumption it requires 
only a slight additional indication of intent 
to justify a construction of the words “heirs 
and assigns” as being words of substitution. 
Such additional indication appears here in 
the use of the word “respective,” which sep- 
arates the heirs of each child from the heirs 
of each other child and indicates substitu- 
tional intent on the testatrix’s part. There- 
fore, Ernst’s share of the residue goes. to 
his widow as his sole heir. 


a 


Insurance Trusts — Business — En- 
forceability of Corporation’s Agree- 
ment to Purchase Shares of Its Own 
Stock Belonging to Deceased Stock- 
holder 


New York—Appellate Division, First Dept. 
Greater New York Carpet House Inc. v. Hersch- 
mann, 258 App. Div. 649, 17 N. Y. Supp. (2d) 
483—February 16, 1940. 


A New York corporation and the two 
holders of its stock (being the only stock- 
holders) agreed that on the death of either 


stockholder the corporation would pur- 
chase and the deceased stockholder’s repre- 
sentatives would sell his shares of the 
corporation’s stock for $25,000. Pursuant 
to the agreement, the corporation obtained 
a policy of life insurance in the sum of 
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$25,000 on the life of each stockholder, pay- 
able to the corporation; and the agreement 
provided that on the death of a stockholder 
the proceeds of the insurance on his life 
were to be set apart as the special surplus 
account to furnish the price to be paid by 
the corporation for his shares. The corpor- 
ation paid the premiums on the life insur- 
ance policies. 

The agreement provided that the wives 
of the stockholders were to bind themselves 
to convey any interest which they might 
receive in the stock of their husbands. The 
agreement was not, however, signed by the 
wives. On the death of one of the stock- 
holders, the corporation received the $25,000 
payable on the policy on his life, placed that 
sum in a special surplus account, and ten- 
dered that sum to the executor of the de- 
ceased stockholder, who was his widow and 
who refused to comply with the terms of 
the agreement. The corporation brought an 
action for specific performance of the agree- 
ment. 


The executor contended that the New 
York Penal Law prohibits purchases by a 
corporation of its own stock except out of 
surplus; that the agreement might require 
the corporation to purchase its own stock 
out of capital rather than surplus; that the 
only consideration in the agreement was the 
mutual promises to buy and sell; that the 
corporation’s promise to purchase was not 
binding upon it because it could not legally 
perform if it had no surplus; and that, ac- 
cordingly, the complaint was insufficient to 
state a cause of action in that the agreement 
was unenforceable because of lack of con- 
sideration. 


HELD: There was sufficient legal con- 
sideration to support the agreement, which 
was more than a simple purchase and sale 
arrangement because it created a fund to 
constitute a special surplus account for the 
purchase of the deceased stockholder’s 
shares, and the payment of the life insur- 
ance premiums by the corproation consti- 
tuted a detriment to it. 


The court observed: (1) the corpora- 
tion’s promise could not be considered il- 
lusory on the ground that the existence of 
a corporate surplus was within its control, 
because here the corporation was obliged to 
hold the insurance money as surplus for 
the stock purchased, and, therefore, did 
not have a choice of to purchase or not as 
it pleased; (2) any claim that because of 
the existence of other debts there might be 
no corporate surplus (despite the arrange- 
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ment for the special surplus account) 
would constitute a defense to the present 
action; and (3) even assuming that at the 
time fixed for the performance of the agree- 
ment it became impossible of performance 
because of the impairment of the rights of 
general creditors of the corporation, the 
agreement was nevertheless legal when 
made and might now be enforced unless 
present impossibility of performance were 
shown. 
——___—_—_9———___—_—_. 

Investment Powers—Right to Invest 

in Stock under Leave to Invest in 

“Securities” 


Pennsylvania—Supreme Court 


McGraw’s Estate, January Term, 1939, No. 325. 
337 Pa. 93, 10 Atl. (2d) 377. 


The court of last resort of Pennsylvania 
has finally decided that where trustees, in 
addition to having a power of retention, 
are given the right to “invest in such se- 
curities as in their judgment are safe and 
proper without restrictions to those desig- 
nated as ‘legal investments,’ ” the term “se- 
curities” signifies all classes of investments, 
and the right is given to invest in the com- 
mon or preferred stocks of corporations. 
Chief Justice Schaffer reviewed the early 
cases in which the word “securities” was 
used as signifying all classes of investments 
by all classes of people familiar with se- 
curities, such as bankers, brokers, investors, 
speculators and lawyers. Wood’s Estate, 130 
Pa. Super. 397 [66 Trust Cos. 389] and 
Section 227 of the Restatement of Trusts, 
clause u, were cited with approval. 

The court said in passing also that the 
fact that the testator at the time of his 
death owned no common stocks was of no 
importance in the interpretation of the 
clause of his Will under consideration in 
view of the fact that he had authorized 
his trustee to take part in the reorganiza- 
tion of companies whose securities might be 
held and to exchange them for other secur- 
ities might be held and to exchange them 
for other securities issued in such reorgan- 
izations. 

a 
Investment Powers—Right of Trus- 
tee to Retain Stock of Decedent— 

Acquiescence of Beneficiaries—Dis- 

cretion of Trustee 


Pennsylvania—Supreme Court 
Clabby’s Estate, January Term, 1939, Nos. 393, 395. 


The decedent died in 1922, worth almost 
a million dollars in non-legal securities. 





Half of his estate he gave outright to his 
brother, and the other half he gave to his 
brother as trustee for his sisters and their 
children. A re-stated account was filed in 
1923 and a schedule of distribution approv- 
ed in 1925, which latter was also approved 
by the parties or their counsel. These show- 
ed that the securities of the estate were 
then almost completely liquidated and in- 
vested in legal securities with the exception 
of Philadelphia Rapid Transit Company 
and Philadelphia Traction Company stock. 

Yearly statements of accounts were de- 
livered to all the beneficiaries from 1925 
showing the retention of both Transit and 
Traction shares: An accounting in 1928 
showed the retention of these stocks and 
was confirmed. No demand having been 
made upon the trustee for their sale by any 
party having an interest in the estate, he 
held them until his death in 1937. 

Thereafter his administrators stated and 
filed his second trustee’s account, at which 
time two of the parties in interest sought 
to surcharge him because of the failure to 
dispose of the two blocks of stock. The 
court below directed a surcharge based up- 
on the market value of the shares as of 
March 5, 1929, and ordered that they be 
replaced with cash. 

HELD: Reversed. 

There were two grounds given for the 
reversal: 


1. The court was unanimous in holding 


that the acquiescence of the beneficiaries in * 


the retention of the Transit and Traction 
shares karred them from their attempt to 
impose a surcharge. The court reiterated 
the fundamental principle that a trustee who 
has acted in good faith and with common 
skill and prudence will not be charged for 
more than he has received because a loss 
to the trust has occurred during his ad- 
ministration. There was no suggestion of 
bad faith on the part of the trustee and the 
present exceptants were familiar with the 
details of the administration of the estate 
from its inception. Either directly or 
through their attorney they notified the 
trustee that they were satisfied to have him 
retain the Transit and Traction shares. 

2. Justice Barnes for the majority fur- 
ther held that even if the exceptants were 
not barred by their acquiescence, the reten- 
tion of the stocks by the trustee was not 
negligent. The trustee in this case had 
the power to retain the Transit and Trac- 
tion shares, and this fact distinguishes the 
present case from Taylor’s Estate, 277 Pa. 
518, Kelch’s Estate, 318 Pa. 296, and Sea- 
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man’s Estate, 3833 Pa. 358, which cases in- 
volved the retention of non-legal securities 
by fiduciaries who had no such discretionary 
power. The stocks in question were season- 
ed securities favored by conservative Phila- 
delphia investors, and from 1922 to 1931 
they produced a high rate of return to the . 
estate. “In 1931 when their value fell the 
trustee could not have foreseen in the exer- 
cise of normally good judgment and com- 
mon skill and caution the extent of the - 
economic catastrophe or the difficulties 
which were later to assail these street rail- 
way companies.” “To make our after-sight 
the sole judge of the trustee’s prudence in 
this matter would manifestly be unfair.” 


a, 


Investment Powers—Duty to Sell 
Stock of Decedent Within One Year 
—Discretion of Fiduciary — Ac- 
quiescence of Legatees 


Pennsylvania—Supreme Court 


Shipley’s Estate, January Term, 1940, No. 75, de- 
cided March 26, 1940. 


This case likewise involves the retention 
by an executor of shares of stock and an at- 
tempted surcharge for failure to convert 
within a year of the date of death. Al- 
though he cites Seaman’s Estate, 333 Pa. 
358, Mr. Justice Maxey expressly points out 
that “each case is in its circumstances sui 
generis,” and “the decision must depend on 
the circumstances and for this reason, sel- 
dom, if ever, is the decision in one case an 
absolutely controlling precedent when an- 
other arises.” 

In this case the principal asset of the de- 
cedent’s estate was 26 shares of stock of the 
Provident Trust Company of Philadelphia 
which the decedent owned at the time of 
her death on March 17, 1930. In 1929 be- 
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fore the crash the stock had ranged in 
market value from $800. to $900. a share, 
and from April 17, 1930 to September 17, 
1938 the market value ranged all the way 
from $700. to $325. a share. 

The record amply supported the auditor’s 
factual finding of acquiescence by the par- 
ties in the retention of the stock. Letters 
to all the beneficiaries were sent at fre- 
quent intervals in which the situation in the 
estate was set forth in full, that is, that the 
stock was selling at a low figure, and if 
it were sold at present market prices only 
about half the amount necessary to pay 
legacies would be realized. All of the lega- 
tees were sui juris and from what they said 
in reply to the Trust Company’s letters and 
from their failure to protest against the 
retention of the stock, their complete ac- 
quiescence in the course of conduct com- 
plained of was the only legitimate infer- 
ence. 

“Holders of stock which is basically sound 
and valuable are never inclined to sell that 
stock in a declining market, and it cannot 
justly be adjudged that the executor in not 
throwing the stock on the market was not 
honestly and properly exercising the dis- 
cretion vested in it. Under all the circum- 
stances here present the executor was show- 
ing at the period in question the ‘common 
skill, common prudence and common cau- 
tion’ required of those who administer trust 
estates.” 

The surcharge imposed by the court be- 
low was held to be improper and the decree 
reversed. 

ee 


Investment Powers—Petition for Au- 
thority to Sell Investments—Pro- 
priety of Sale for Notes and Cash 


Massachusetts—Supreme Judicial Court 


Boston Safe Deposit and Trust Company v. Hay- 
ward, 1940 A.S. 625; March 28, 1940. 


Petition by trustee for authority to sell 
testator’s stock in four textile companies for 
$614,000 of which $400,000 was to be cash 
and the balance in notes of the corporations. 
The corporations were closely owned and 
also interlocking in their ownerships. They 
were profitable, but the testator had direct- 
ed that they be sold and the proceeds con- 
servatively invested. There were special 
provisions in the agreement of sale protect- 
ing the notes. 

HELD: On all the evidence the judge 
was justified in authorizing the sale. The 
fact that part of the purchase price con- 
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sisted of notes did not render it improper, 
since the trustee was not making a new 
investment, but trying to terminate an un- 
suitable one. 

Also the fact that the will directed the 
trustee to sell did not prevent him from pe- 
titioning the court for authority. 


a 


Investments—Will Authorizing Trus- 
tee to Invest in “Government 
Bonds, First Farm Mortgages, or 
Other Equally Good Securities” 
Held Not To Authorize Investment 
in New Enterprise or Tax Delin- 
quent Building Bonds 


Illinois—Appellate Court 
In re Estate of Sanders, 304 Ill. App. 57. 


Proceeding by a testamentary trustee to 
obtain an order directing him to distribute 
the corpus of the trust, declaring that the 
trust was fully settled and discharging him. 
The will provided that the fund should be 
invested as “the trustee shall deem proper, 
in government bonds, first farm mortgages 
or other equally good securities.” The trus- 
tee was appointed on May 7, 1926. The 
trust estate received by him consisted al- 
most entirely of a $16,000 note secured by 
a mortgage on a farm, which was paid on 
February 28, 1927. Thereupon the trustee 
invested the $16,000 in part of an issue of 
real estate bonds of the Park Lane Corpor- 


- ation, which at the time was constructing 


a hotel building in Chicago. 

The gross earnings of the hotel for the 
year ending December 31, 1928, were $181,- 
409.38 “less than the glittering prospectus 
had estimated they would be.” A large loss 
also occurred in operating the hotel during 
1929, 1930 and 1931, and the taxes against 
the hotel building became delinquent be- 
ginning with 1928. On December 15, 1929, 
the corporation retired one of the $1,000 
bonds held by the trustee, and he then in- 
vested such funds in bonds secured by a 
trust deed covering the Capitol Building in 
Chicago. 

At this time the taxes against the build- 
ing for 1927, 1928 and 1929 were not paid. 
Their payment was being contested in court, 
but no funds had been deposited for their 
payment as required by the trust deed. De- 
fault occurred on the Park Lane Corpor- 
ation bonds in 1931, and on the Capitol 
Building bonds in 1932. Both of the cor- 
porations which had issued the bonds went 
through bankruptcy reorganization, and the 
trustee proposed to transfer to the bene- 












ficiary of the trust, at its termination, the 
securities received pursuant to such reor- 
ganization. 


HELD: Conceding that the will creat- 
ing the trust gave the trustee discretion in 
selecting investments, the phrase “or other 
equally good securities” limited the trustee 
to investments in securities of the same 
kind and character as government bonds 
and first farm mortgages. While an invest- 
ment of trust funds in a participating in- 
terest in a first mortgage on land may be 
a proper investment when authorized by 
the instrument creating the trust, in view 
of the language of the will in question and 
all the facts disclosed by the record, the 
investments were unauthorized, and the 
trustee was properly surcharged for the 
amount of the same. The court expressed 
its reasons for so holding in part as fol- 
lows: 


“He failed, in our opinion, to exercise the dis- 
cretion required of him because he invested in the 
Park Lane Corporation practically the entire trust 
fund. He invested in an enterprise which was 
new and untried and whose success had not been 
established. The probability of the safety of the 
fund invested and its repayment to him as trus- 
tee depended upon the earning capacity of this 
hotel which was not even completed or opened 
for business until several months after he had made 
his investment. Furthermore, the amount he in- 
vested was negligible when compared with the 
whole amount of the bond issues and if default 
occurred he was helpless to protect his trust estate. 

“When he purchased the State Randolph (later 
Capitol) Building bond, that corporation was al- 
ready in arrears in the payment of its taxes... 
nor can we approve of his failure to do anything 
to properly inform himself after the investments 
were made and thereby perhaps protect the trust.”’ 


The beneficiary was not estopped from 
objecting to the trustee’s report because the 
court below had approved ex parte current 
reports filed by him. 


a 


Jurisdiction—Probate Court Has Or- 
iginal Jurisdiction to Determine 
Title to Property Which Personal 
Representative Claims as His Own 


Illinois—Appellate Court 
Northern Trust Co. v. Archbold, 303 Ill. App. 486. 


Complaint was filed by a creditor against 
administratrix which alleged that decedent 
had conveyed to administratrix without con- 
sideration certain real estate for the pur- 
pose of defrauding plaintiff and other 
creditors. First answer of administratrix 
was stricken and her second answer alleged 
among other things that plaintiff attempt- 
ed by citation proceedings in the Probate 
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Court to force the administratrix to inven- 


tory said real estate, which proceedings 
were decided in the Probate Court against 
the plaintiff, and that said finding was not 
appealed but was res adjudicata. The Cir- 
cuit Court ordered the administratrix indi- 
vidually to account to herself, as admin- 
istratrix, for the proceeds of sale of said 
real estate and inventory said proceeds in 
the estate. 

HELD: The plaintiffs were estopped by 
the verdict of the Probate Court since they 
did not avail themselves of the statutory 
provisions of appeal, and by way of dicta 
that the Probate Court has original juris- 
diction to determine the title to property 
which a personal representative claims as 
his own. 


crenasensnatiinatonnsnll camisetas 

Powers — Limitations — Power of 
Court Sitting in Probate to Con- 
strue Testamentary Trust — Re- 


quirements of Petition for Power 
of Sale 


California—Supreme Court 
Estate of Keet, decided Mar. 30, 1940. 


Under Keet’s will separate trusts were 
created: (1) a general trust with powers 
of management, sale, etc., conferred on 
trustee; (2) a special trust consisting of 
stock in United Steel and Wire Company, 
income to be paid to Keet’s widow for life. 
No express power of sale was conferred as 
to this stock. Trustee held stock some eight 
years, then petitioned court under Sec. 1120 
of Probate Code for instructions, for au- 
thority to sell stock and to invest proceeds, 
stating that trustee had concluded more 
extensive diversification would be for best. 
interests of trust. The court authorized 
sale and investment of the proceeds in 
bonds, which was done. In trustee’s Eighth 
Account Current it recited sale and invest- 
ment. The widow filed objections, it ap- 
pearing that in the meantime the stock had 
advanced in value, that the bonds had de- 
clined and that dividends from the stock 
would have exceeded the interest received 
on the bonds. 

Order surcharging trustee’s account with 
value of stock sold and with some $2,000 
loss of income during accounting period re- 
versed. 

HELD: Beneficiary’s objection on ground 
mentioned, namely, lack of power in trustee 
to sell the stock, constitutes a collateral at- 
tack on order authorizing sale; this order 
not void as purporting to authorize sale of 
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stock in violation of decree of distribution 
but is sustainable on two grounds, (1) as 
a construction of will and decree so as to 
make the general power of sale in the first 
trust applicable to this special trust; or 
(2) as a permission to the trustee from the 
court to deviate from implied restrictions 
upon sale. In order to raise these ques- 
tions it was not necessary that petition 
specifically request construction of the de- 
cree or permission to deviate; that no par- 
ticular form of application is required un- 
der Sec. 1120 but any petition of this kind 
necessarily makes the trustee’s powers an 
issue in the proceeding. (This reverses de- 
cision abstracted 69 Trusts and Estates 
242.) 

NOTE: This is an extremely important 
case on a question of practice, namely, as 
indicating the Supreme Court’s view that 
the court sitting in probate, as distinguish- 
ed from equity, has power to order deviation 
from the terms of a trust, and is not limited 
to matters affecting construction of the de- 
cree of distribution. 

eS 
Taxation—Estate—Desire to Avoid 

Death Taxes, Standing Alone, Does 

Not Support Conclusion That Gift 

Was in Contemplation of Death 


United States—Third Circuit Court of Appeals, 
Denniston v. Commissioner, 106 F. (2d) 925. 


The Board of Tax Appeals had found as 
facts: that donor was in good health for 
one of her age at the time of the convey- 
ances, and was not in fear of early death, 
but that donor was motivated by a desire 
to save death taxes, and concluded the gifts 
were made “in contemplation of death.” 

The Court, reversing the Board, held that 
a desire to avoid estate taxes, standing 
alone, cannot be deemed conclusive of a 
mental state of “contemplation of death;” 
saying “The desire to avoid estate taxes 
may be just as clearly present in the mind 
of a young and vigorous donor who thinks 
of death as far distant as in that of one 
who is old and feeble and who looks mo- 
mentarily for its coming.” 

a 

The premium received on redemption 
of tax-exempt state bonds is not inter- 
est within the meaning of Section 22(b) 
4, but is part of the amount “received 
in exchange” for the bonds under Sec- 
tion 117(f), taxable as a capital gain. 
Discount at which bonds are purchased 
is tax-exempt, being regarded as inter- 
est.—G.C.M. 21890 (1940-13-10213). 


TRUSTS and ESTATES—April 1940 


Taxation—Estate—Value of Shares 
of Stock Subject to Restriction as 
to Sale 


Massachusetts—Supreme Judicial Court 


Commissioner v. Worcester County Trust Co., 
1940 A.S. 543; March 26, 1940. 


The question was as to the value for pur- 
poses of inheritance taxation of shares in 
a closely held corporation subject to a re- 
striction that before being sold the stock 
must first be offered to the directors at the 
book value, less certain deductions. The 
Commissioner, using the earnings as a basis, 
fixed a value about twice the restriction 
value. The Board of Tax Appeals ruled 
that the restriction value was a ceiling 
above which no market value could be found. 

HELD: That as a ruling of law this 
was wrong. The value to be found is the 
market value. The restriction on the sale 
is one element in determining the market 
value, its importance depending on the cir- 
cumstances of each case. Hence the decision 
must be reversed and the case referred back 
to the Board to determine the market value 
of the stock. 


SS 


Taxation—General—Lien of Unpaid 
Federal Income Taxes Superior to 
Right of Prior Attaching Creditor 


United States—Circuit Court of Appeals 


MacKenzie v. United States, 40-1 U. S. T. C. par. 
9229 (Feb. 5, 1940). 


On June 26, 1931, Commissioner of In- 
ternal Revenue assessed against Oakland 
Paving Company a certain sum for unpaid 
income taxes. This was entered on an 
assessment list in Collector’s Office in San 
Francisco on same day, and notice and de- 
mand for payment given debtor June 29th. 
Notice of Federal Tax Lien was not filed 
with County Recorder until April 2, 1932. 
On September 4, 1931, account of Paving 
Company in Central National Bank of Oak- 
land had been attached by one Thornsberry, 
who recovered judgement on May 28, 1932 
and levied execution on Bank on same day. 
United States did not serve notice of its 
tax lien on Bank until June 25, 1937. Bank 
in meantime had refused to pay the money 
to anyone. This case involved priority of 
attaching creditor and United States. 

Decree in favor of United States affirm- 
ed. Court holds that under what is now 
I. R. C., Sec. 3670, United States had a 
lien “upon the property and rights to prop- 
erty” belonging to debtor, and that this 





included a bank account. Under I. R. C. 
Sec. 3672, this lien is invalid against any 
“mortgagee, pledgee, purchaser or judgment 
creditor” until notice of lien has been filed 
with the County Recorder. Court held, how- 
ever, that attaching creditor did not come 
within these exceptions and was therefore 
subject to the Government’s lien. 


NOTE: It is believed that this case, 
which affirms a position taken by Bureau 
of Internal Revenue in 1929 (see G. C. M. 
5432, C. B. (VIII—1, p. 184 (1929); does 
not suggest that trust companies run any 
risk in paying out money to beneficiaries 
against whom tax liens have been filed. Mac- 
Kenzie case involved, not a claim by the 
Government against the Bank, but a con- 
troversy between the Government and an- 
other claimant. 

1939 amendment to I. R. C. 3672 exempts 
from the Government lien negotiable instru- 
ments and money. Whether the kind of 
transaction now under discussion comes 
within that amendment, query. It seems to 
come within the general intent of the amend- 
ment as Congress understood it (see re- 
ports of House and Senate Committees on 
1939 amendment quoted 40-2 C. C. H. par. 
1754B .015, .016.). 


a 


Wills—Probate—Revocation By Im- 
plication—Divorced Wife as Lega- 
tee 


Missouri—Supreme Court 
Robertson v. Jones, 136 S.W. (2d) 278. 


Action by Z. R., formerly Z. J., for de- 
termination of title and partition of certain 
real estate wherein it appeared that J. M. J. 
married the plaintiff, Z. R., and two years 
thereafter made a will leaving his property 
in equal shares to his mother and to his 
“beloved wife Zuella Jones.” Sometime 
later, in connection with a suit for divorce, 
he made a property settlement with his wife, 
whereby in consideration of a substantial 
cash payment, she released all the rights 
in his property, including her inchoate right 
of dower. The divorce was granted and six 
weeks later J. M. J. died without making a 
new will. 

The will was probated and the divorced 
wife brought this action for determination 
of title and partition against his heirs at 
law, claiming one-half of the real estate 
under the devise to her. The defense was 
based on the theory that the divorce, ac- 
companied by the property settlement, con- 
stituted a revocation of the devise so that 
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the divorced wife had no interest in the 
property. Upon judgment being entered 
for the plaintiff, the defendants appealed. 

HELD: The doctrine of revocation by 
implication is not law in Missouri. The 
Missouri statutes governing revocation have 
abrogated the common law doctrine of im- 
plied revocation and are exclusive. The fact 
that the will designated the divorced wife 
as “my beloved wife” when in fact she was 
not his wife at the time of his death, did 
not cause the devise to lapse for the reason 
that the word “wife” was descriptive only 
and did not imply any continuing condition 
or import a condition that the beneficiary | 
should remain the testator’s wife. 

The court conceded that under the circum- 
stances its conclusion “may seem harsh but 
it is irresistibly compelled by the principles 
of the law. The legislature has given us 
a code governing wills. If it is to be ex- 
panded or changed, it is for the legislature 
to do so.” 

This is a case of first impression in Mis- 
souri and the opinion contains references to 
parallel decisions in other jurisdictions. 
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Purchaser of Stolen Stock Certificates 
Loses 


A recent decision of the United States 
District Court for the District of Massachu- 
setts holds that a power of attorney to a 
specified person, endorsed on the back of a 
certificate of stock, restricts the negotiabil- 
ity thereof, even under the Uniform Stock 
Transfer Act, and therefore its delivery 
without more does not pass title even to an 
innocent purchaser. The certificates in this 
case were pledged with the defendants by 
the individual who stole them. 

The opinion, handed down March 7, 1940 
(Sun Insurance Office Ltd. v. Leshefsky et 
al.), contains an interesting discussion of 
the conflict of laws propositions applicable 
to the instant problem. Bingham, Dana & 
Gould and Bailey & Muller were the attor- 
neys for the successful plaintiff. 


a 
They Died Laughing 


These bequests were made in wills pro- 
bated in Judge Sam Bates’ court in Mem- 
phis, Tenn.: ’ 

“To my chauffeur, I leave my cars as he 
has almost ruined them, and I want him to 
have the satisfaction of finishing the job.” 

“I want six of my creditors for pall bear- 
ers—they have carried me for so long they 
might as well finish the job.” 
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